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EXECUTIVE SUMMARY

The key purpose of this activity is to foster private investment in the Indonesian railway

sector, within the limits of the existing legislative frameworklof/ R2 Yy S&A | Qa wl Af g1
Law U 23/2007), by proposing an implementing Ministerial Regulation (Perfoen)

the development of Special Railways (SRs), and by suggesting a small number of
amendments to existing Government Regulations dealing with railways (PP 56/2009

and PP 72/2009).

'l HoKHANT LINBP@GARSaA F2N) 6§KS RSOSE(RIAMWSYylds 2F W
O2YLX SYSyid GKS WLzt AO0Q NrAfglre o6two ySisg2N] ¢
railway used to support the main activities of a business enterprise.

Although there is a strong interest by Indonesian enterprises (most notably coal mine

operators) in developing SRs, existing proposals have stalled at the initial licensing
stage due to the generality of the SR provisions contained in UU 23/2007, PP 56/2009
and PP 72/2009, and the lack of an implementing Permen dealing specifically with SRs.

GOl wants the SR provisions to facilitate railway development and support the
expansion of Indonesian extractive industries and other enterprises. This requires
addressing several issues, among them:

1) Clarifying the legal parameters within which SR opematand clients will be
expected to operate;

2) Clarifying the scope of SRs;

3) Clarifying the nature of SRs and SR assets, both during operation and after they are
no longer needed by the SR client;

4) Defining basic rules for interconnection between SRs or betv&fes and PRs;
5) Simplifying the licensing systems, where possible; and

6) Assuring proper harmonization between the SR licensing scheme and other
relevant regulatory licensing schemes (most notably with respect to mining).

The key principles and ideas incorated into our draft Permen (a copy of which is
attached hereto a?\nnexe 1} and proposed draft amendments to PP 56/2009 and PP
72/2009 (copies of which are attached hereto Asnexe 3 have been discussed
extensively with DGR and other echelon work umitthin MOT, as well as with other
relevant GOI stakeholders and a number of SR project proponBetaieen midJuly

and midAugust 2011, further meetings were held with key MOT stakeholders in an
effort to resolve remains points of disagreement and finagjizhe draft regulation. For
this purpose, a diagram illustration and artiddg-article table comparing the most
recent DGR legal division draft with the Indll proposal was created to assist DGR in the
process of merging the two draft§he brief,one-month extension was very helpful in
trying to resolve the outstanding policy and drafting issues.



While GOI views on some of these principles are still evolving, we believe that an
agreement in principle has been reached on many of the key points, antbafielent
that any remaining differences of opinion can be resolved in the near future.

In addition, a supplementary note explaining the macroeconomic and microeconomic
arguments in support of our proposed reforms is attached heretArazexe 8

Vi



CHAPTER RELEVANT BACKGROUND TO

PHASB

CHAPTER IRRELEVANT BACKGROUNLCPHASE 3

1.1 IMPORTANCE OF SPECRAILWAYS TO INDCHWEN NATURAL RESOBRC
DEVELOPMENT

Indonesia has an abundance of natural resources. Exploitegethesources will help
drive economic growth. However, the ability to exploit these resources depends in
large part on the availability of means to bring natural resourcesh@omarket. In
many cases, railway transportation can play a vital role.

The Goernment of Indonesia (@pand State Owned Enterprises together can only be
expected to finance a fraction of needed railway infrastructure; the rest must come
from the private sector. The government wants private companies to develop new
railway lines, g¢her on their own or with participation of government entities. Since
1992, Indonesian railway legislation has contained provisions allowing for the
development of SRs to encourage private sector investment in railways and enterprises
reliant on railway tansport to efficiently serve their activities. Despite growing demand
for SRs, they have yet to be developed because of the lack of a clear regulatory
framework.

Ly | 5SOSYOSNI Handg NBLRNI SydadAdft SR WeKS al N
prepared agart of early Indll assistance toward the development of a RMP, the author

identified (among others) the need for the development of new coal railway lines in

{2dz0 K {dzYFGN} FTyR YFfAYIYGlrysS FyR y20SR alb
for private SOG2NJ FAYFyOAy3a 2F RSRAOFIGSR NIAt gl e f
RSOSt2LYSyid 2F &dzOK RSRAOFGSR NYAf gl e f
Railway Master Plag/ 2y a2t ARF GSR . I O13aNRdzyR t I LISNAQ
proper interprdation of the applicable law relating to special or dedicated railway

lines, as well as the lack of precedents for acceptable commercial practices under

either special or special purpose railways.

1.2 INDIl PROGRAM ON SRS

Since 2010, Indll has supported a gnam to address specifically the issue of SRs.
Phase 1 of Indll support to DGR, which was completed in the first half of 2010,
identified the need for changes in rail sector regulations to foster private sector
investment. Phase 2, which took place in teecond half of 2010 and involved
extensive stakeholder consultation, culminated with the publication of the FR,
identified specific problems with the current regulatory framework, and proposed
various regulatory and policy changes to achieve meaningformefand encourage
greater private investment in the railway sector.
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1.2.1 Phase 1 Activity objective

The objective of Phase 1 was to undertake an initial review of relevant national and
international rail transport practices that have an impact on SRs and gctsp
investments in such undertakings and to scope the propoSedtelines for Special
Railways,should Indll technical assistance be recommenddteseGuidelinesvould
endeavour to reconcile the goals of promoting transport efficiency and expanded
capaity in the railsectorwith the infrastructure development objectives of multiple
levels of government.

1.2.2 Phase 1 Deliverables

This activity required the completion of three deliverables by 31 July, 2010:
e Deliverable 1Rapid Assessment Report; completed and submitted on 4 June, 2010.

e Deliverable 2Recommended scope of activities and estimated level of effort for a
complete development oGuidelines for Special Railwajgecommendations were
presented to the DGR on 3luly, 2010 and forwarded to Indll as inputs to the
Phase 2 Activity Design. Phase 2 recommendations would become necessary inputs
to the revision of the legal framework, including PP 56/2009 on railway
development and PP 72/2009 on railways traffic andh$gzort.

e Deliverable 3:All necessary reporting to ensure compliance with the Indll
Monitoring and Evaluation Framework, Gender Strategy, ECOMAP and Risk
Management Plan, including a final completion report.

The Phase 1 analysis, strongly supported by D#8Ro a recommendation to proceed
to Phase 2.

In the course of and at the final meeting with the GOI in Phase 1, idetsmined
that Phase 2 should employ a tvatep approach to defining th€uidelines for Special
Railways:

1. Conduct a diagnostic of SRltiatives that have been delayed; isolate the specific
causes for delay that have been exacerbated by deficiencies in regulations and/or
licensing procedures; and draft remedial changes in legislation; and

2. Work with key stakeholder agencies at nationahdasubnational levels to
determine the rationale underlying existing policy and current regulatory
provisions and their interpretation.

1.2.3 Summary of Phase 2
Phase II, which took place in the second half of 2010, ended with the publication of the

FR. Speddally, the FR listed a number of significant problems with the current legal SR
framework.

DEVELOPMENT OF SPECIAL RAILW
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CHAPTER RELEVANT BACKGROUND TO

PHASB

1. Operation and exclusive usélhere is a fundamental uncertainty as to who may
establish and operate a SR, though it is clear that the SR must serve a single
busines.

2. Service limitations.The service limitations set out in the current legal framework
(i.e,theseO f f S Ro-LPLAZ/AGYQT NXzf S&a0 | NB dzy Of SI NJ | yR dzy

3. Licensing schemeThe current multtiered licensing scheme is both cumbersome
(i.e.,approvals must be obtained at different levels of government, multiplying the
opportunities for contradiction and delay) and incomplete.

4. Multiple Business EntitiesThere is currently no simple way for multiple business
entities €.g, mine owners along aingle proposed route) jointly to edilish and
operate a single SSuch a project can be established as a public railway under a
PPP scheme, but would then be subject to public tender requirements, and the
infrastructure would be open to third party opators.

5. Third Party AccessThe current framework provides no opportunity for an SR
operator to offer limited services to third parties on a purely voluntary basis. At the
same time, however, the boundaries between an SR and a PR are not clearly
defined,particularly if an SR is connected to a PR or to another SR, so there is also a
regulatory risk that a SR may become converted to a PR.

The FR proposed the following guidelines for a new Permen and amendments to
existing PPs to address the problems notddve.

Permen guidelines:

1. Provide a legally credible clarification of primary enterprise control of an SR that
will allow the project developer greater flexibility to structure project financing,
permit opportunities for greater local participation ingrenterprises served by the
SR, and secure commercial benefits for the railway.

2. Clarify and specify the regulations and outcomes that will apply when an SR
interconnects with another SR or a PR service.

3. Specify exceptions to the smlled pointto-point rule so that service
interconnections and spur lines to third party facilities along the railway alignment
may be approved as part of the SR services.

4. Specifically link, through consistent terminology and precise aefesences,
proposed articles in the Pemen with articles of existing PPs, so as to minimise
conflicting interpretations.

PP guidelines:

1. Empower MOT with the authority to waive SR service restrictions where public
transport capacity is demonstrably inadequate.

DEVELOPMENT OF SPECIAL RAILW
REGULATIONS (PHASE 3) 3
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2. Provide an LPR option as a subgary of PRs, permitting a broader scope of
services than the SR, but with an infrastructure access option to serve the broader
public interest. The LPR would permit core train services to be offered to one or
more enterprises on a businets-business (BB) negotiated access basis, using
facilities and equipment dedicated to those enterprises and not available for use by
other parties except with the consent of the original investors. Unlike the SR, an
LPR would specifically allow infrastructure to bedifg other train operators as
agreed with the original investors and licensing authorities.

3. Exclude an LPR (like the SR) from (a) any government financial support or subsidy
for the development, so that no public funds are risked; (b) the PPP requirements
for competitive tendering under the provisions of Perpres 67/2005 (as amended by
Perpres 13/2010); and (c) inclusion in the RMP, which otherwise applies to a PR.

4. Provide that negotiated LPR licenses (and not the PP itself) will specify (a) the
applicabletermination and handover requirements, subject to the consent of the
original investor, (b) the applicable procedures for applications for access from
suitably qualified third party transporters using their own equipment, and (c) that,
in the absence of agtjuate public transport, the LPR operator may offer tariff
services to cargo and passengers at its discretion and with the agreement of the
licensing authority.

5. Simplify and consolidate the licensing requirements for SRs and LPRs with the aim
of avoidingoverlap and duplication, with (a) the MOT/DGR focusing on monitoring
compliance with national technical, health and safety standards, and (b sub
national authorities focusing on monitoring compliance with local spatial planning,
environmental, and sociakfety net provisions.

6. Specify the process, including dispute resolution, and the broad parameters of
provisions for access to railway infrastructure (using precedents based on generally
accepted best international practice from heavy freight railway sys)e Specify
that negotiations for such access will be on a busitedsusiness basis between
the original licensee and the third party.

7. Require license conditions for both SRs and LPRs to address compliance or
adherence by railway infrastructure devekms and operators with environmental
protection, anti discrimination and gendeequality and social mitigation measures
that are consistent with existing norms in Indonesia.

1.2.4 TOR for Phase 3
Following a peer review of the FR, the following proposkdnges to the SR legal
framework were incorporated into the TOR for Phase 3.

1. Clarify and improve the current SR provisions through the mechanism of a Permen,
which will also increase awareness of and interest in SR activities/opportunities.
This will invéve:

DEVELOPMENT OF SPECIAL RAILW
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a t NPE@GARAY3I | tS3aAFrftte ONBRAOGES AYGSNILINBGEGAz:
SR that will allow project developers greater flexibility in project structure
financing;

b. Providing regulations that will apply when an SR interconnects with another SR
or PR service. The regulation would be used to create a PR controlled by the
owners of the contributing railways able to negotiate with potential customers
on a business to business basis;

c. Providing, for a network of SRs, that negotiated licenses (noPthetself) will
specify: (i) any termination and handover requirements which will apply and
which will be subject to the consent of the original investors; (ii) the procedures
for applications for access by suitably qualified tipatty transporters using
their own equipment; and (iii) where the operators will be allowed to offer
tariff services for cargo and passengers at its discretion and by agreement with
the licensing authority;

d. Specify the process (including dispute resolution, and the broad paramefe
the access provisions) which will apply for a network of SRs in the case of an
application by a third party to access the railway (using precedents based on
generally accepted best international practice from heavy freight railway
systems); and

e. Linkihg, through consistent terminology and precise croferencing,
proposed articles in the Permen with articles of existing PPs, to nsmimi
conflicting interpretations.

2. Expand railway investment opportunities through new or amended PP and
introducing othe measures to respond to current inadequate PR capacity. This will
involve:

a. Empower MOT with the authority to waive SR service restrictionghere
inadequate public transport capacity is demonstrated to exist by agreement
with the owner;

b. Specifying excefns to the seO f f S Rto-LYLAYAGYQI NXzt S a2 GKI
interconnections and spur lines to third party facilities along the railway
alignment may be approved as part of the SR servaasd are not construed
as inappropriate support facilities;

c. Providng a railwayspecific process for licensing a privately constructed and
operated railway to replace Perpres 67/2005 (as amended by Perpres 13/2010)
in the case of railway;

d. Excluding PR projects from PPP requirements for competitive tendering in cases
where the railway is promoted by a private company and government financial
development support or subsidies are not required (so that no public moneys
are at risk);

e. Providing a simple mechanism for inclusion of privately promoted railways in
the RMP (or excliling them from the requirement);

DEVELOPMENT OF SPECIAL RAILW
REGULATIONS (PHASE 3) 5
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Simplifying and consolidating the licensing requirements for SRs and PRs, with
the aim of avoiding overlap and duplication; and

Requiring license conditions to both SRs and PRs to address compliance or
adherence by railway infrastructure developers and operators with
environmental protection, antdiscrimination and gendeequality measures

and social mitigation measures which are consistent with existing standards in
Indonesia.
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CHAPTE 2: WORKPLAN FOR PHASE 3

CHAPTER 2VORKPLAN FOR PHASE 3

2.1 PRELIMINARY OBSERNANIS

UU 23/2007 and its implementing regulations place a number of breadiged
constraints on the operation of SRs. While we believe that the meaning of these
constraints can #ectively be clarified through a new Permen (ideally coupled with
minor amendments to existing PPs), there are a number of legal and policy forks in the
road to reform, and it was clear to us from the outset of this activity that many
viewpoints would ned to be considered and possibly reconciled in arriving at an
effective solution endorsed by key GOI stakeholders.

The FR documents important differences among the views expressed by various
stakeholders regarding the flexibility (or lack thereof) of therent legislative and
regulatory framework. Given the importance of GOI {iuyo the success of Phase 3,

we undertook a new round of stakeholder consultation in order to ascertain current
stakeholder views (particularly within DGR and other relevant echelork units at
MOT) regarding the various reforms proposed in the FR, as well as to test the perceived
limits of the current legislative framework. Summaries of these meetings can be found
in Annexe 3

In initial meetings with DGR, it became clear tahet there was little support within
MOT for the development of LPRs, as this was felt to go beyond what was permitted
under UU 23/2007. Therefore, key proposals from the FR could not be implemented as
drafted, but needed as a priority to be reframed withihe existing SR regulatory
framework. In this regard, we felt that the current lack of implementing regulations
governing interconnection (for both PRs and SRs) might provide fertile ground for the
development of meaningful reforms through the creatiohatear and simple rules for

the establishment of SR networks in which multiple SR operators, each functioning
within the constraints of UU 23/2007, would be permitted to share a common
network. A complementary proposal would involve the ability for a oomsm of
unaffiliated businesses(g., various coal mines along a single route) to create a single
SR to serve their businesses. With clear interconnection rules and a broadening of the
concept of SR client to include a consortium of unaffiliated busiggswe believed

that many of the benefits of LPRs could be achieved within the existing SR framework.

2.2 FORMATION OF IAWG

At the outset of Phase 3, it was anticipated that the IAWG would be formed during the
week of 18 April 2011, consisting of represeitas from MOT, BKPM, MEMR, CMEA,
BAPPENAS and the Ministry of Agriculture, and that the initial meeting of the IAWG (to
discuss and finalise a proposed term sheet for the draft Permen and amendments to PP
56/2009 and PP 72/2009) would be held before thd ef April 2011.

DEVELOPMENT OF SPECIAL RAILW
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Unfortunately, various delays in the creation of the IAWG resulted in the first meeting
taking place only on 10 June 2011, followed by a second (and final) meeting held on 24
June 2011. Nevertheless, both IAWG meetings were well attended, and served their
purpose of providing a forum for a full and frank exchange of views among relevant
GOl agencies. Minutes and other materials from the IAWG meetings can be found in
Annexe 5and Annexe 7 respectively.

2.3 REGULAR MEETINGSMWOT

In addition to the two IAWGneetings held in June, we met regularly with MOT to

discuss the details of our proposals and get feedback on a number of key ideas. Most

2F GKS AYyAGAFE YSSiAy3aa Ay !'LINAf FyR alé& gSN
(Lalu Lintas dan Angkutan Keretaid | Y R a h ¢ Q & Birb BuRUMNf whadgeNB | dz 6

directly with applicants on pending SR projects and are therefore well aware of the

legal and practical issues to be addressed in the draft regulation. The reaction to our

proposed approach was generally gitive, and our proposals, in turn, benefitted

tremendously from such input throughout the threeonth period.

C2fft26Ay3a OFNAR2dza aOKSRdzZ Ayad RAFFAOMZ 6ASaz 45
Division Bagian Hukumon 30 May 2011. We discoveredthat time that the Legal

Division was working on its own draft Permen for SRs (which was different from an

earlier 2010 draft mentioned in the FR, which had already been made available to us),

FYR GKIFIG a2YS 2F (GKS @A S g aculélp Witk respéct tb DwQa [ S3
the pointto-point rule, interconnection and the use of consortiums) differed
a2YSHKIFG FTNRBY GKS @ASga NBFESOGSR Ay 2dzNJ LINEL
Legal Division throughout June, including an intensive one and adalivork session,

during which our proposals were presented and discussed in detail, and a copy of

5DwQad RN} FG tSN¥YSy é6Fa YIRS FT@FHAflIo6tS G2 dza
Division yielded positive results on a number of key points (including withecesp

end-of-projectlife issues), and we are confident that remaining differences of opinion

can be bridged.

2.4 FOCUS GROUP DISCOBSI(FGDS)

In addition to the regular meetings with MOT and the two IAWG meetings, two FGDs
were also held, on 20 May and 2dine (respectively). Both FGDs were well attended by
members of GOI, representatives from certain regional governments, and a number of
private sector participants. Minutes and other materials from the two FGDs can be
found inAnnexe 4and Annexe 6 respetively.
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2.5 MEETINGS WITH SR BROT PROPONENTS

G 5DwQa NBljdzSadz ¢S Itaz2 YSG aSLINrdaSte oAl
including MEC Coal, BATR, PT INKA (Persero) and PT Adani Global. Minutes of these
meetings can be found iAnnexe 3
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CHAPTER 3MAIN REGULATORY CHANGES

As a followup to the extensive review conducted in prior phases of this project, and as
a result of our further consultation with GOI and other stakeholders, we ftarified

a limited number of main regulatory challenges, and have proposed solutions to
address each of these.

3.1 LACK OF CLARITY OVEHRO CAN USE/OPERAINESR

Article 5(3) of UU 23/2007 provides that an SR can onlyskeby a business entity to
suppot its main activities, whereas Article 33(1) of UU 23/2007 provides that an SR can
only beoperatedby a business entity to support its main activities.

For the above two conditions to be met, we believe it is not strictly necessary for the
operator and tle user of the SR to be the same business entity. On the one hand, we
propose that the SR user can be a single legal entity, a group of affiliated legal entities,
or even a consortium of unaffiliated legal entities which share a common purpose or
enterprise(such as mines along a single route). On the other hand, the SR operator can
be the same legal entity as the user, an affiliate of the user, or even a subsidiary of an
unaffiliated transportation company that enters into an exclusive transportation
agreenent with the user.

{AYAT I NI & 6S LINRPLRAS GKIFIG GKS WYFAY I OUABAGA
WYFAY OGAGAGASEAQ 2F GKS 2LISNIG2N®» ¢KS YIAY
operator are the same or affiliated legal entities. Howeviérthe operator is an

dzy I FFAEAFIGSR LI NIez GKS WYILAY |OGAGAGASAQ 27
business, which is supported (financially) by having a special purpose subsidiary enter

into a longterm agreement to build and operate an SR for #helusive benefit of a

single client.

alye 2F (KS 102@3S ARSFa Sye22eé HARSALINBIR adz
Bureau, including the key idea that the user and the operator can be two separate but

affiliated entities, and that the user can be a singlatity or a group of affiliated

entities. Other ideas, such as the concept of the client as a consortium of unaffiliated

entities and the idea of the client and operator being unaffiliated companies united

only by an exclusive, lorgrm transportation ageement, are still being considered

internally by DGR. Yet we believe there are sound reasons for proposing both of these

rules.

First, the ability for a consortium of companies to establish and share a single SR would
make SRs available to a broader spactiof potential users. Otherwise, only a handful

of companies are likely to have the wherewithal to finance an SR project. Moreover, by
requiring consortium members to enter into a single transportation agreement with
the common operator, with transparencyegarding pricing terms and service

DEVELOPMENT OF SPECIAL RAILW

REGULATIONS (PHASE 3)
FINAL TECHNICAL REPORT



CHAPTER 3MAIN REGULATORY CHALLENGES

requirements, potential concerns regarding the balance of power between the single
operator and individual consortium members can effectively be managed.

Second, with respect to the possibility of using the subsidafryan unaffiliated
transportation company to act as operator, we believe this would allow the expertise
of transportation companies to be leveraged, freeing the SR client to focus on its main
business rather than having to become an expert in railwayspartation.

311¢ NI YALRNIFGAZ2Y F2NJ I WFSSQ

twa NS RSFAYSRI Ay LINLZ o6& (GKS NRIK(G (2 Sy-=
GKSNBE Aa | LISNOSLGA2YXE |Y2y3a OSNIFAY DhL &adl|
for their services, even though thaefinition of SR is silent on whether a fee can be

charged. While such an interpretation does not create any real difficulty if the SR

operator and the client are one and the same legal entity, significant practical and

financial problems arise when thdRSperator and SR client are distinct but affiliated

entities. If the operator and client are unaffiliated, the ability to charge a price for

transportation services is essential.

Simply stated, if the SR operator and SR client are distinct entitiegysit be legally
possible for the two to enter into a long term services contract containing a price
provision that will (at minimum) allow the operator fully to recover its costs (including
debt service). Similarly, if SR operators are permitted (undeclaré74 of PP 56/2009)

to enter into interconnection agreements with other railway operators, they must also
be legally entitled to charge a fair price for sharing their infrastructure or rolling stock
with others, and to pay a fair price for using therastructure or rolling stock of
others.

It is essential that implementing regulations regarding SRs and networks of SRs allow
SR operators to enter into basic transportation contracts with their respective clients,
and to charge/pay fair prices to other ingay operators for the sharing and
maintenance of a common network.

3.2 RESTRICTIONS ON BEBPE OF SRS

Article 350 of PP 56/2009, also known as the ptoRpoint rule, permits transport
services between points within a main business area and one destinat a single
supportingareaor district. Significantlythe pointto-point rule is not mandated under
UU 23/2007, but is an added restriction imposed by PP 56/2009.

As the poinito-point rule applies to all industries, the concept of a main businesa ar

is inherently vague, though in many cagewould presumably be defined by a license

to operate within a specific geographic area. This is the focus of most SR interest in the
mining sector, where the license is an IUP for mine development in a rathatl
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geographic area. It is unrealistically limiting to define service as being between a single
IUP area and a single supporting point (e.g., a port terminal).

LRSIffes 0S5 @LdAS 110K NU®I1F92 Myald y23G NBIj dzA NBR dzy RS
solutionwould be to repeal it altogether. This would, however, require an amendment

to PP 56/2009. Pending such an amendment, we believe it is still possible to develop
FSIFAAOGOES AYLINBYSYyGAy3d NBEIdzZ I (Hdgd yHXNINGZ L g A G

If (for instance) the origin and destination could be defined as a mining area and
terminal area respectively, the mining operation could load from several locations
within a mining area and discharge at several stockpiles within a terminal area. Such
flexibility would be very useful. Since terminal property is so valuable, storage areas
are often located some distance from the ship or barge loading jetty. It would
therefore increase flexibility to allow an SR to unload at a remote storage facility and at
the terminal.

Moreover, there is no economic rationale for limiting the type of terminal that can be
used by an SR in a supporting areag(, a special port terminal). A public port with
excess capacity could benefit greatly from traffic brought to it by an SRedver, an

SR able to serve an existing public port will shed investment costs and enjoy enhanced
project feasibility. The ability of an SR to use public ports will tend to eliminate
inefficient, redundant investment that might otherwise result in excessi
underutilised facilities with undue adverse environmental and social impacts. All of
these outcomes benefit the public. Wherever possible, revisions of the regulations
should eliminate the unfortunate linkages between the two restrictive regulatory
regmes.

Where a power plant is built along an SR alignment, it is recommended that the SR be
LISNY¥AGGSR G2 aSNBS (KS LRGSNI LIXIFyYyd 6AGK O21 f
or not the power plant is a subsidiary of the railway. There is no reasomibthe

ability of the SR to serve users of themary product of the sponsoring mine. This can

be clarified in the proposed Permen. Similarly, if a consortium is allowed to be the
sponsoring business entity for an SR and if a broader service arearisdjdfie SR

should be able to load at the various locations of the consortium members.

We feel that the Permen can be used effectively to broaden the interpretation of the

WIA-MIBAA Y 0 Q NHzZE S® ¢KS a2¢ aKz2dzZ R OB$AARSNI Iy ¢
of PP 56/2009 to mean that receiving points owned by third parties along the SR route

and interconnections with PRs or other SRsraveviolations of the single point and

supporting area rule.

3.3 UNCERTAINTY OVERHERTONNECTION
Where a proposed railay is neither linked nor intended to be linked to another

railway, it is recommended that the proposed developer be allowed considerable
discretion in terms of track standards, gauge, and rolling stock, subject to a
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demonstration that the infrastructure dggn and equipment standards meet generally
accepted international standards. This policy will contribute greatly to accelerated
project implementation.

Ministerial regulations regarding the treatment of connecting SRs will also help clarify

the rights ofeach SR and result in a more efficient railway infrastructure. SRs should be

able to interconnect to other railways without changing their status (see Article 374 of

PP 56/2009). SR entities should be able to reach commercial agreements on sharing

portons2 ¥ S| OK 20GKSNIRa NIAfgre (G2 LINPOARS (NI y:
customers. Such regulations will increase the value of and returns to private

investment while providing greater public benefits.

There is a conflicting view, however (based orichat161 of PP 72/2009) that an SR
connecting with another railway becomes integrated with it and, therefore, becomes
subject to regulations regarding PRs. There is some ambiguity as to whether regulatory
integration requiresonly compliance with safety, aintenance, equipment and/or
operating standards applicable to PRs, or whether it also removes SR exclusivity
restrictions and obligates the former SR to provide access to other transporters and to
provide services to other clients, publish tariffs, antietvise behave as a PR. At the
end of Phase 2, the FR generally concluded (and we agree) that the integration
requirements regarding safety and other technical standards are sound and can be
made clear in a draft Permen. However, the latter form of intégrag which would
fundamentally change the business of an SR by converting it intogasRRwise, as it
AYONBI 4Sa Ay@Sai2NI NAal YR O02dzZ R FY2dzyi G2 |
private property in the context of an SR project are sudge@onverted for general use

by the public. While it could be argued that the decision to connect remains within the
control of the SR operator, this would not necessarily be the case in all circumstances
(e.g, in the context of a request for interconnémh based on an anthonopoly
challenge under UU 5/1999). Therefore, we believe that a Permen which preserves the
continued private ownership and use of the SR would encourage investment in this
sector and ultimately better serve the public interest.

3.4 LACK OF CLARITY OMBRURE AND OWNERSBMPSR ASSETS

From the FR, it appears there is a perception among certain GOI stakeholders that the

right to build and operate an SR should be treated as a concession granted by GOI for a

limited period of time. T view implies that ownership of the SR should automatically

NEOSNI G2 GKS F20SNYYSyYyd | 8omé BB stdkehdtder2 T (1 KS WO
expect thatthis transfer would be made at no cost, on the grounds that the assets

would have zero value tthe SR company. This is not considered good public policy,

however, as it discourages proper maintenance of railway assets. Moreover, this view

fails to take into account the residual value of land rights.

After a mining licenséhas ended and there is nmore coal to move, the local
government might prefer that the SR operator remove the railway line and return its
right-of-way to a near natural state so that the land can be used for agriculture or
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other purposes. Absent a terminal valuation negotiatiomgess, this is unlikely to
happen. Hence, at the end of Phase 2, the FR recommended (and we agree) that the
parties should be free to negotiate a terminal valuation procedure, rather than being
subject to a rigid regulatory policy.

In fact, the consultanteam does not believe that there is any legal requirement under

UU 23/2007 for treating the development of an SR as a Government concession rather

than regulated private activity, and this view also appears to be shared by DGR (traffic

aswellas legal @iAaA2y0 |yR ah¢Qa [S3AFE . dzNBFdzd {2 f
SYGANBt& o0& LINAGIGS LI NIASaAa (2 aASNBS (GKS RS@S
assistance of any kind (financial or otherwise), there is no reason to treat the SR

operating license as®2 NY 2 F wo2yO0SaarzyQe 1 SyO0Sz 4SS oS
regulations for SRs should provide flexibility in allowing SR proponents and regulators

to negotiate what is to happen to the infrastructure at the end of the license term (e.qg.,

transfer to he relevant level of government or its designee at a-getermined or

determinable price, sale to another licensed operator, conversion of SR into a PR, etc.).

Also, we believe that SRs developed without any GOI support or guarantees (financial

or otherwise) should not be subject to tender requirements under Perpres 67/2005

and Perpres 13/2010 and other constraints under Permen BAPPENAS 4/2010, and that

the implementing regulations for SRs should be very clear on this point.

3.5 COMPLEXITY OF LICESSYSTEM

In simplifying the current licensing process, care will be needed to ensure that the
jurisdictional authority of each tier of Government (central, provincial and local) is
respected. For instance, in the case of an SR construction permit to be issudachy a
authority (Regent or Mayor), Article 360 of PP 56/2009 requires both a positive
recommendation from the provincial authority (Governor) as well as approval by the
MOT. However, the bases upon which the issuing authority, the recommending
authority, and the approving authority are to make their respective decisions are not
spelled out. If the relevant elements to be considered are similar at all levels of
Government, an administrative simplification may be possible by establishing a
consultation proces among the Government decistorakers so that decisions can be
made in a coordinated manner, rather than sequentially. Conversely, if the
considerations at each decisionaking level are different, it may be more difficult to
simplify or shorten the admistrative process, though it should still be possible to
make such process clearer for applicants.

3.6 NEED FOR COORDINANTEETWEEN DGR ANCHER AGENCIES

Virtually all of the current interest in Special Railways relates to mining operations,
specifically oal mining. In January 2009 the Gol enacted UU 4/2009, which
transformed the old coal miningoncessiongKuasa Pertambangaor KP) into Mining
Business Licensekif Usaha Pertambangamr IUP) and substantially simplified the
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range of coal extraction agements. These changes may have a significant impact on
how coal transport is conducted.

3.6.1 Mining Regulatory Framework

The definition of mining business under UU 4/2009 covers activities related to
research, management and utilisation ohinerals or coal, including general
investigation, exploration, feasibility studies, construction, mining, utilisation and
purification, transportation and sales, and afi@ining activities. The law divides a
mining business into mineral mining and coal mining.

IUPs are divided into:

o Exploration IUP, including activities of general investigation, exploration, and
feasibility study; and

¢ Production Operation IUP, including activities of construction, mining, utilisation
and purification, transportation, and sales.

Every Exploration IUP holder is guaranteed an Operation Production IUP as a
continuation of mining activities. IUPs are given to (i) busieesisies, (ii) corporations

and (iii) individuals for only one type of mineral or coal. Business entities watttin

sell extracted minerals and/or coal that are not mining businesses are required to
obtain a Production Operation License.

3.6.2 Potential SR Impacts

An SR seeking to purchase the coal it transports, which is a potential option to meet
current regulatory rguirements for SR operators, would need a Mining Business
(Production Operation) License. However, if such a license were obtained by an SR,
restrictionson transfer would apply. To transfer ownership and/or shares, the holders
must inform the relevant auiorities to ascertain that the transfer is agreed by the
authorities and does not conflict with the prevailing regulations.

A further complication, which is both an opportunity for and a potential threat to a
mining SR, is that IUP license holders arergfly encouraged to use the service of
local and/or national mining service companies (IUJPs) to perform certain mining
activities, including general investigation, exploration, feasibility studies, mining
construction and transportation. An IUP licenseldes using such a mining service
company (IUJP) remains responsible for all mining business activities. However, the
regulatory preference for an IUJP that has distinct local ownership may limit the
available options for structuring permitted legal relaighip between and IUP holder

and an SR UIJP holder in compliance with UU 23/2007 and PP 56/2009.

On September 30, 2009the MEMR issued Permen (MEMR) 28/2009, which
implements certain provisions of UU 4/2009 relating to mining service business
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activities. To an extent, Permen (MEMR) 28/2009 redefines certain mining service
business activities and practices that have been implemented in the Indonesian mining
sector. For example, mining companies now have to undertake alone certain
coal/mineral extraction antbading activities that have traditionally been contracted to
mining contractors.

Local mining contractors are now given preferential treatment over foreigned
mining contractors in securing mining service contracts within the relevant mining
areas, and there are stricter requirements for a mining company using
subsidiary/affiliatedmining contractors.

Permen (MEMR) 28/2009 still allows a large number of mining activities to be
contracted out to mining contractors. However, certain mining activitiesamely,
coal/mineral extraction and loading will have to be undertaken by the niimg
companies themselves. This has raised some concerns for both mining companies and
mining contractors. For mining companies, their obligation to undertake their own
coal/mineral extraction and loading means that they will have to procure their own
mining equipment and make available the necessary manpower and expertise. For
mining contractors, this same obligation means that they will lose a portion of their
revenues.

A number of alternatives have been considered and discussed by Indonesian mining
stakeholdersto deal with such matters. One option is to have the mining contractors

supply the equipment needed for coal/mineral extraction and loading activities on a

WRNBIF A3SQ o0laraed 9FFSOGAGStEer YAYyAy3a 02y iGNI O
(whether on a fully maintained basis or otherwise) to the mining companies.

Manpower would be excluded from such an arrangement because, if supplied, it would

appear in substance that the lease arrangement was no different from an actual mining

service contract mangement, which is prohibited under Permen (MEMRE) 28/2009.

The mining companies would therefore have to provide their own manpower for the

coal/mineral extraction and loading activities.

There are ongoing concerns on how to implement this separatianining activities.
Consequently, further changes in mining regulations and their interpretation could
impact the relationship of an SR to the primary enterprise in the mining industry. It
remains unclear whether an SR should become an IUP or an IUJReroptato
operate solely under MOT rules.

To a large extent, these issues must be addressed directly by MEMR as part of sector
specific regulations dealing with the organization of the mining industry, and cannot be
resolved by MOT in the context of a Pemdealing with SRs generally. Nevertheless,
these issues illustrate the need for close coordination between MOT and other
agencies in formulating feasible rules for the establishment and operation of SRs.
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CHAPTER £ROSE&UTTING DESIGN ISSUE

Section 6.2 of the TOR for this activity calls for consideration of a humber of cross
cutting design issues (Social, gender and disability; governance; environment; and
HIV/AIDS and chilorotection).

4.1 GENDER, ENVIRONMENPAD SOCIAL CONCERN

The main output of this activity is a draft Permen to be issued by MOT, as well as
(possibly) amendments to PP 56/2009 and PP 72/2009 to be issued by GOI. Any
environmental, gender and social considéons to be taken into account in
connection with the applicatiorof a PP or Permen must be consistent and in
accordance with prevailing Indonesian laws and regulations, under authority of which
the Permen and PP will necessarily be issued.

While approph I i1 S NBEFSNByOSa (G2 WLINBGIAfAYy3a {1 64Q KI
Permen (particularly with reference to environmental and social issues, which by virtue

of PP 56/2009 must be considered as part of the licensing process for SRs), and care

has beentaken to ensure that license conditions include (among others) compliance

with such legislation, as well as compliance with applicable legislation relating to non
discrimination in employment practices, the adequacy of such prevailing laws was not

separatly evaluated by the consultant team, as it would not be appropriate (or even

possible) to vary such laws in the context of implementing regulations emanating from

MOT (which is not tasked with elaborating environmental, social, and gender
discrimination plicy).

As a practical matter, under prevailing Indonesian law dealing specifically with
environmental and social issueS 3 ®>X LY R2YySaAiAl Qa 9YBANRYYSyll f
process, known as AMDAL), it is expected that detailed assessments of environmental

and social issues will be quite different for a railway in a low population but in a highly
environmentally sensitive area, such as E¥st f A Y | fgrésts yaf wetlands,

compared with a railway in a highly populated area in Sumatra with competing

transport right-of-way, population and business displacement issues and greater air

and noise pollution concerns.

4.2 GOVERNANCE ISSUES

Governance issues are relevant to the development of SRs for at least three important
reasons:

e Asin any other context whetarge projects are subject to regulatory approval, the
potential for corruption exists.
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e Such potential is heightened if licenses are awarded through direct negotiations
rather than through a public tender process.

e Railways can, under the wrong circumstasicengage in monopolistic or other
anti-competitive behaviour.

While none of the above problems can be eliminated entirely, we believe that a
licensing process that provides clear rules regarding applicable filing requirements and
decisionmaking processesnd imposes strict deadlines for agency action, can make it
more difficult for corruption to take place. Therefore, we have endeavoured to follow
these principles, wherever possible, in our draft Permen.

With respect to our proposal specifically to exem@Rs from public tender
requirements (which apply generally to concessions and PPP projects), we believe
there is a strong policy argument for exempting from public tender requirements
projects involving no public funds and no government support or guaesnof any
1AYR 6Fla (KS&S R2 y2i NBIrffte Oz2yaidAaiddzis
private activity). Here again, however, we believe that the best way to minimize the
risk of corruption in the licensing process is to make filing requirdsand decision
making processes as transparent as possible, and to impose strict deadlines for agency
action.

With regard to potential concerns arising under the Avittnopoly Law (UU 5/1999),

we note that faircompetition was an important consideratiorf ®GR, and was also
echoed by various other GOI stakeholders during the IAWG meetings. Although a
railway (like a telecommunication network or pipeline) can behave as a kind of natural
monopoly, we believe that the very nature of the SR (which, by lawt beudedicated

to serving a single client) would make it difficult for the SR operator to exert undue
power over its client. Where the operator is the same legal entity as the client, or an
affiliated entity controlled by, or under common control with, Budient, the potential

for abuse is effectively eliminated. Even in the case (which we support in our draft
Permen) where the client and operator are unaffiliated, the requirement of a-long
term exclusivdaransportation agreement makes it possible for tharties effectively to
manage the risk of opportunistic behaviour. Unlike the case of a captive shipper (who
has no choice but to use a particular railway to move its goods), captivity in the case of
an SR goes both ways.

Additional concerns under UU 5/99 may arise as a result of our proposal to allow a
consortium of unaffiliated companies to get together and create a common SR. Here
again, however, we believe that a simple rule requiring all consortium members to sign
a single, exclusive transportati@greement with the common SR operator (including
transparent pricing formulas and basic contractual protection against discrimination)
can serve effectively to manage the risk of opportunistic behaviour.

Finally, concerns relating to UU 5/1999 may alsseain the context of interconnection
agreements. In order to minimize this risk, we have included in the draft Permen basic
provisions requiring interconnection agreements to be approved not only by the SR
operator but also by the SR client (when differdram the operator). In terms of

Yo
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ensuring fairness to the third party operator, we also included a provision requiring
that costs for infrastructure access be fairly apportioned. We also note that, in the
event of abuse, aggrieved parties have the rightck@llenge unfair agreements (or
refusals to deal) to th&omisi Pengawas Persaingan Us@k&PU), which is in charge
of enforcing UU 5/1999.

4.3 HIV/AIDS AND CHILIRBTECTION

As stated in the TOR, it was not expected that this activity would give rise issamgs
relating to HIV/AIDS or child protection. We confirm that no such issues have been
encountered.

DEVELOPMENT OF SPECIAL RAILW
REGULATIONS (PHASE 3) 19
FINAL TECHNICAL REPORT




20

ANNEXE 1: PROPOSHRABT MINISTERIAL REATION

MINISTER OFRANSPORTATION
NUMBER PM.. YEAR ...
ON

IMPLEMENTATION OF SPECIAL
RAILWAYS

BY THE GRACE OF GOD ALMIGHT
MINISTER OF TRANSPORTATION

Whereas: In order to implement the
provisions of Article 363, Article 368 ai
Article 376 of Government Regulation N
56 of 2009 on Railway Operations, as w
as the provisions of Article 163 «
Governnent Regulation No. 72 of 200
on Railway Traffic and Transportation,
iS necessary to promulgate th
Regulation of the Minister o
Transportation on the Implementation ¢
Special Railways;

Considering:

1. Law No. 23 of 2007 on Railways (
State Gazette of the Republic
Indonesia Year 2007 Number ¢
Gazette of the Republic of Indones
Number 4722);

2. Government Regulation No. 56
2009 on Railway Operations (Ste
Gazette of theRepublic of Indonesi:
Year 2009 Number 129 ar
Supplement No. 5048);

PERATURAN MENTERI PERHUBUN(
NOMOR PM... TAHUN ...
TENTANG

PENYELENGGARAAN PERKERETAA
KHUSUS

DENGANRAHMAT TUHAN YANG MAF
ESA

MENTERI PERHUBUNGAN,

Menimbang: Bahwa untuk melaksanaka
ketentuan dalam Pasal 363a$al 368 dar
Pasal 376 Peraturan Pemerintah Nomn
56 Tahun 2009 tentang Penyelenggare
Perkeretaapian, dan ketentuan dala
Pasal 163 Peraturan Pemerintah Non
72 Tahun 2009 tentang Lalu Lintas ¢
Angkutan Kereta Api, perlu menetapki
Peraturan Menteri Brhubungan tentang
Penyelenggaraan Perkeretaapian Khus

Mengingat:

1. UndangUndang Nomor 23 Tahu
2007 tentang Perkeretaapia
(Lembaran Negara Republ
Indonesia Tahun 2007 Nomor ¢
Tambahan Lembaran Nega
Republik Indonesia Nomor 4722);

2. Peraturan Pemerintah Nomor 5

Tahun 2009 tentan
Penyelenggaraan Perkeretaapi
(Lembaran Negara Republ

Indonesia Tahun 2009 Nomor 1:
dan Tambahan Lembaran Nege
Nomor 5048);
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Government Regulation No. 72 « 3. Peraturan Pemerintah Nomor 7

2009 on Railway Traffic an
Transportation (State Gazette of tt
Republic of Indonesia Year 20
Number 176 Supplement No. 5086

Presidential Decree No. 10 of 20
regarding Organization Unit and Ta
of Echelon | of State Ministries of tt
Republic of Indonesia as alrea:
amended byPresidential Decree Nc
50 of 2008;

PresidentiaRegulation No. 47 of 200
on the Establishment an
Organization of the Ministry o
State; and

Regulation of the Minister o 6.

Transportation No. KM 43fa2005
on the Organization an(
Administration of the Department o
Transportation, as last amended t
Regulation of the Minister o
Transportation No. KM 20 of 2008.

TO DECIDE:

To Stipulate: Regulation of the Minister Menetapkan
Transportation on the Implementation ¢ Perhubungan tentang Penyelenggara

Special Railways: Perkeretaapian Khusus:

CHAPTER |
GENERAL PROVISIONS

Article 1

In this Regulation:

Tahun 2009 tentang Lalu Lintas d
Angkutan Kereta Api (Lemizan
Negara Republik Indonesia Tah
2009 Number 176 dan Tambabh:
Lembaran Negara Nomor 5086);

Peraturan Presiden Nomor 10 Tah
2005 tentang Unit Organisasi d¢
Tugas Eselon | Kementrian Neg:
Republik Indonesia sebagaima
telah diubah dengan Peratura
Presiden Nomor 50 Tahun 2008;

Peraturan Presiden Nomor 47 Tahi
2009 tentang Pembentukan da
Organisasi Kementerian Negara; d:

Peraturan Menteri Perhubunga
Nomor KM 43 Tahun 2005 tentar
Organisasi dan Tata Ker
Departemen Perhubungar
sebagaimana diubah terakhir deng:
Peraturan Menteri Perhubunga
Nomor KM 20 Tahun 2008.

MEMUTUSKAN:

Peraturan  Menteri

BAB |
KETENTUAN UMUM

Pasal 1

Dalam Peraturan ini yang dimaksi

dengan:
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(1)

)

®3)

(4)

®)

(6)

awl Af gl éc¢
system consisting of train facilitie:
infrastructures, human resource!
norms, criteria, requirements an
procedures for operation of trair
transportation;

a{ LISOA I frefevsltoratrasiwag (2)

used for supporting the principe
business activities of certai
business entity and not for publi
service

G/ Sy N ¢
OFtt SR (KS ankan®
President Republic of Indonesia wi
has authority of governing Republ
of Indonesia stated in Fundament
Law of Republic of Indonesia year
1945

awS3IA2Yy I f
Governor, Regent/Mayor, and it
subordinates as the element ¢
regiond government

daAyAaidSNE
Transportation;
G5ANBOMDSYSNI f €
Director General of Railways;

D2 3SNY (3

D2 @S N. (4)

YSI yi(5)

NEFSNI(@) at SNJ SNBG I I LIA Isafié

kesatuan sistem yang terdiri ate
prasarana, sarana, dan sumbeaye
manusia, serta norma, Kkriterie
persyaratan, dan prosedur untu
penyelenggaraan transportasi kere
api;

Gt SNJYSNBGFIFLALY

suatu perkeretaapian yan
digunakan untuk menunjan
kegiatan pokok badan usaf

tertentu dan tidak digunakan untu
melayani masyarakat umum;

Gt SYSNAY G K t o«
aStlyeadziyel RA &
adalah Presiden Republik Indone:
yang memegang kekuasas
pemerintahan negara  Republ
Indonesia sebagaimana dimaksi
dalam UndangJndang Dasar Negat
Republik Indonesia Tahun 1945;

Gt SYSNAY G K 5|

Gubernur, Bupati atau Walikota, de
perangkat daerah sebagai uns
penyelenggara pemerintaha
daerah

aSyidSNRE FRF €|
Perhubungan;

G5ANB] GdzNJ WSYRS!
Jenderal Perkeretaapian;
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(8)

9)

(10)G/ 2y & G NHzOG A 2y

(A1) & h LISNI G Ay 3

G{ LISOA I € wkAf gl
business entity that uses a Spec
Railway to support its Princip:
Business Activities; such busine
entity can be a single legal entity or
consortium  of  affiliated  or
unaffiliated legal entities engaged |
a common or joint enterprise;

Gt NRY OA LI f
the business activities of a Spec
Railway User;

G{ LISOA L f
the business entity thabperates a
Special Railway, which may be:

a. the Special Railway User;

b. a legal entity that is directly o
indirectly controlled by, or unde
common control with, the
Special Railway User; or

c. a controlled affiliate of a
transportation company,
established for the specifi
purpose of operating the Speci
Railway for the exclusive use
the Special Railway User;

permit for the construction of &
Special Railway;

for the operation of a Specic
Railway;

(7) Gt Sy 3Adzyt

. dza Ay (8)

wl At &l (9

t 10)aLT Ay

t SNY¥A6mMmMOALT AY

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)

ANNEXES

t SNJ S
adalah suatu badan usaha vya
menggunakan Perkeretaapie
Khusus untuk mendukungegiatan
Usaha Pokoknya; Badan Usaha yi
dimaksud dalam ketentuan ini dapi
berupa satu badan hukum ata
sebuah konsorsium dari beberay
badan hukum yang terafiliasi ats
tidak terafiliasi yang melakuka
usaha yang sejenis atau melakuk
kegiatan bersamsama.

GYSAALGLY t2121
kegiatan usaha utama dari Penggu
Perkeretaapian Khusus;

Gt SyesStSya3alr NI
Y K dza dza ¢ I RFf K
dapat merupaka:

a. Pengguna Perkeretaapian
Khusus;

b. badan hukum yang secara
langsung atau tidak langsung
dikendalikan atau di bawah
kendali yang sama dengan
Pengguna Perkeretaapian
Khusus; atau

c. afiliasi dari dan yang
dikendalikan oleh sebuah
perusahaan angkutan yang
hanyadidirikan untuk
menyelenggarakan
Perkeretaapian Khusus untuk
digunakan secara ekslusif oleh
Pengguna Perkeretaapian
Khusus;

t SYol y3dzy
untuk membangun Perkeretaapia
Khusus;

h LISNJ &A
mengoperasikan Perkeretaapie

Khusus;
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(12)ad LtyNR y OA LX S

34 { G iA2yé

principle approval for the
development of a Special Railway;
YSI ya

a trains departs or stops for loadir
or unloading, or for operationa

purposes;
(14)aLaddzhiy3d | dzi K2 NJ
context requires, the level o
government responsible for issuir
an InPrinagple Approval,

(15)a LtyNR y OA LI S

Construction Permit or Operatin
Permit, as set out in Government
Regulation No. 56 of 2009;

h LIS
means a conditional Operatin
Permit issued prior to completion ¢

construction, esting and
commissioning of the Speci
Railway infrastructure;

1a/ 2yiNREt e YSIya

(1)

a majority of the voting shares of
legal entity, or the contractual righ
to appoint or remove a majority o
the members of the board o
directors of such legal entity.

Article 2

A Special Railway can operate in t
areas where the Principal Busine
Activities are conducted, and ce
also be used to connect such are
to a terminal Station located outsid
such areas.

I LILING (12)6t SNB S dz2 dzt y t

persetujuan prinsip untuk
mengadakan Perkeretaapian Khusi

(A3)a { G aAdzyé I RE £
mana sebuah kereta berangkat at:
berhenti untuk memuat atat
membongkar, atau untuk tujual
operasional,

AHahd2NAGFa t Syl ys=s
sesuai dengan konteks ¢
sebagaimana diperlukan, setic
tingkatan pemerintahan yani
berwenang untuk mengelrkan

(15a Ll Ay

(16)6 YSYREf Aé |

(1)

Persetujuan Prinsip, 1zi
Pembangunan atau Izin Opera
sebagaimana  dimaksud dala
Peraturan Pemerintah Nomor 5
Tahun 2009;

t SyeSt Sy:
adalah Izin Penyelenggaras
bersyarat yang diberikan sebelu
diselesaikannya pembangunan, |
coba dan pengawasan  ate
prasarana Perkeretaapian Khusus.

RIf I K
atas mayoritas saham dengan he
suara dari suatu badan hukum, at:
hak yang diberikan berdasarke
suatu perjanjian untuk mengangki
atau memberhentikan mayorita
anggota direksi dari suatu bade
hukum.

Pasal 2

Suatu Perkeretaapian Khusus daj
diselenggarakan di kawasa
kawasan dimana Kegiatan Pok
Usaha diselenggarakan, dan dapi
juga dipergunakan untul
menghubungkan kawasdtawasan
tersebut dengan suatu Stasit
terminal yang berlokasi di lue
kawasarkawasan tersebut
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(2) The terminal Station referred to i (2) Terminal

®3)

(4) A Special Railway may, as specifie (4)

1)

paragraph (1) can be (among othel
a connecing point with another
railway, a port or other mode o
transportation, or a connecting poin
with an offtaker, supplier, or servict
provider with whom the Specic
Railway User does business.

Other Stationgan also be located & (3)

points between the areas where th
Principal Business Activities a
conducted and the terminal Statio
referred to in paragraph (1).

the Operating Permit and subject t
compliance with prevailing safet
and technical regulations, be used
carry things, persons, or both. Thin
can include goods and, general
anything related to the busines
activities of the Special Railway Us
including inputs, raw materials
products, byproducts and other
things required by or produced &
part of the business activities of th
Special Railway User.

CHAPTER II
IN-PRINCIPLE APPROVAL

Article 3

The proposed Special
Operator must apply for an in
Principle Approval in accordanc
with  the provisions of this
Regulation.

Railw (1)

ANNEXES

stasiun  sebagaimar
dimaksud pada ayat (1) dapi
(antara lain) merupakan titil
penghubung dengan perkeretaapie
lain, suatu pelabuhan atau sarar
transportasi lain dengan ofbker,
penyedia barang atau penyedia ja
yang melakukan kegiatan usal
dengan Pengguna Perkeretaapi
Khusus.

Stasiunstasiun lain dapa
ditempatkan di titiktitik  yang
terletak di antara kawasakawasan
dimana Kegiatan Pokok Usal
diselenggarakan dan  termin:
stasiun sebagaimana dimaksud pa
ayat (1).

Perkeretaapian Khusus dapat, sep:
yang disebutkan dalam lzin Oper:
dan tunduk kepada peratura
keselamatan dan teknis vyar
berlaku, digunakan untul
pengangkutan benda, orang at¢
keduaduanya.Benda dapat berups
seperti barang dan secara umu
semua yang berhubungan deng:
kegiatan usaha dari Penggu
Perkeretaapian Khusus, termas
bahan mentah, barang produksi, b
products, atau benddenda lain
yang diperlukan atau diproduk:
sebagai bagian dakegiatan usahe
dari Pengguna  Perkeretaapie
Khusus.

BAB I
PERSETUJUAN PRINSIP

Pasal 3

Pihak yang mengajukan permohoni
Penyelenggara Perkeretaapit
Khusus wajib mengajuka
Persetujuan Prinsip sesuai deng
ketentuan dalam Peraturan ini.
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)

(1)

An application for
Approval made in accordance wii
the provisions of this Regulation
shall not constitute a form of KP
(Kerjasama Pemerintah dan Swasi
project subject to public tende
under relevant regulation relating t
cooperation between Governmer
and business entity in the
procurement of infrastructure.

[Elucdation: at the time this
ministerial regulation is enacted the
regulation relating to cooperation
between Government and busines
entity in the procurement of
infrastructure is Presidential
Regulation No. 67 of 2005 on th
Cooperation between Governmer
and Business Enterprises |
Infrastructure  Procurement (as
amended by Presidential Regulatio
No. 13 of 2010}.

Article 4

An application for
Approval must be submitted to th
relevant Issuing Authority as follows

a. Minister, for the operation of
Special Railway which cross
provincial borders;

b. Governor, for the operation o
Special Railway whicltrosses
the border of districts/cities
within one province, after
getting approval from the
Minister;

[#Principle (1)

IfPrinciple (2) Permohonan pengajuan Persetuju:

Prinsip yang diajukan sesuai deng
ketentuan dalam Peraturan ir
bukan merupakan bentuk proye
KPS Kerjamma Pemerintah dar
Swastd yang tunduk  pade
ketentuan mengenai tender dalar
peraturan yang mengatur mengen
kerjasama  antara  pemerinta
dengan badan usaha dala
penyediaan infrastruktur

[Penjelasan: Pada saat peratura
menteri ini di undangkan peraturan
yang mengatur mengenai
kerjasama antara  pemerintah
dengan badan usaha dalan
penyediaan infrastruktur adalah
Presiden Nomor 67 Tahun 20C
tentang Kerjasama Pemerintat
dengan Badan Usaha dalar
Penyediaan Infrastruktur
(sebagaimana telah diubah dengal
Peratuan Presiden Nomor 1!
Tahun 2010}

Pasal 4

Permohonan pengajuan Persetujui
Prinsip harus diajukan kepac
Otoritas Penanggungjawab terke
sebagai berikut:

a. Menteri, untuk penyelenggaraai
Perkeretaapian Khusus yang
jaringan jalurnya melintasi bata:
wilayah provinsi;

b. gubernur, untuk
penyelenggaraaferkeretaapian
Khusus yang jaringan jalurnya
melintasi batas wilayah
kabupaten/kota dalam satu
provinsi setelah mendapat
persetujuan dari Menteri; dan
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c. Regent/Mayor, for the operatiol
of Special Railway which is
located within one district/city,
after getting recommendation
from the Governor

The application referred to
paragraph (1) must be accompanit
by each of the following documents

a. articles of association of the
proposed Special Raiy
Operator;

b. tax payer registration number;
c. business license;

d. letter of domicile of the
proposed Special Railway
Operator;

e. location map of the Special
Railway infrastructure;

f. analysis as to the relevance
between railway needs and the
principal business #igities; and

g. otherinformation as may be
required by this Regulation.

ANNEXES

c. bupati/walikota, untuk
penyelenggaraanPerkeretaapian
Khusus yang jaringan jalurny
dalam wilayah kabupaten/kot:
setelah mendapat rekomenda:

gubernur  dan persetujuatr
Menteri.
it (2) Permohonan pengajual

sebagaimana dimaksud pada ayat
harus dilengkapi dengan dokume
dokumen:

a. akte pendirian dari pemohon
Penyelenggara Perkeretaapian
Khusus;

b. nomor pokok wajib pajak;
C. izin usaha;

d. surat keterangan domisili dari
pemohon Penyelenggara
Perkeretaapian Khusus;

e. peta lokasi prasarana
Perkeretaapian Khusus;

f. kajian kesesuaian antara
kebutuhan perkeretaapian dan
usaha pokoknya; dan

g. dokumen lainnya sebagaimar
disyaratkan oleh Peraturan ini.

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)
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®3)

(1)

()

The application for
Approval must state whether th
Special Railway Operator will be t
same legal entity as the Spec
Railway User. If the Special Railwn
Operator will be a legal entity othe
than the Special Railway User, tl
proposed Secial Railway Operato
shall explain the current and (
different) proposed lega
relationship between the Speci:
Railway User and the Special Railv
Operator.

[9f dzOARIF GA2YY ¢ K
NBflFGA2yaKALIQ |-
NBf I A2y aK keladnsmgE
enumerated in Article 1 paragrapt
(9) of this regulation]

Article 5

The letter of domicile referred to i
Article 4 paragraph (2) letter d mut
be issued by the district where th
proposed Special Railway Operatol
located.

The map referred to in Article
paragraph (2) letter e must include:

a. scale drawings showing th

proposed location of railwa
lines and Stations;
b. a Iland acquisition an(

resettlement plan;

hPrinciple (3) Permohonan

(1)

- (2)

Persetujuan Prins

jelas menjelaski
apakah Penyelenggar
Perkeretaapian Khusus ake
merupakan badan hukum yang sar
dengan Pengguna Perkeretaapi
Khusis. Apabila  Penyelengga
Perkeretaapian Khusus ake
merupakan suatu badan hukum yai
berbeda dengan Penggur
Perkeretaapian Khusus, pemoh¢
Penyelenggara Perkeretaapis
Khusus harus menjelaskan hubung
hukum yang ada saat ini dan (dale
hal terdapat perledaan) rencane
hubungan hukum yang akan timb
nantinya antara Penggun
Perkeretaapian Khususde
Penyelenggara Perkeretaapiz

harus dengan

Khusus.

[t SyaStlalryy Wl
&ry3a I RI ar a7
Kdzo dzy 3 I vy K dzl dz)

hubungan sebagaimana dimaksu
di dalamPasal 1 ayat (9) peraturar
ini]

Pasal 5

Surat keterangan domisi
sebagaimana yang dimaksud Past
ayat (2) huruf d harus dikeluarke
oleh pemerintah setempat di tempe
kedudukan pemohon Penyelengga
Perkeretaapian Khusus.

Peta lokasprasarana yang dimaksu
oleh Pasal 4 ayat (2) huruf e har
disertai dengan:

a. skala denah yang menunjukke

rencana lokasi
perkeretaapian dan Stasiun;

jalu

b. rancangan pengambilalihan de

pemukiman kembali lahan;
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d.

railway survey results indicatin

the characteristics of the soi

(slope, soil conditions, etc.); and

topographic maps.

ANNEXES

c. hasil penelitian jalur
perkeretaapian yanc
menunjukkan karakteristik dari
tanah (kemiringan, kondisi tanal
dsb.); dan

d. peta topografi.

(3) The study referred to in Article - (3) Kajian kesesuaian sebagaimana y:
paragraph (2) letter f must contain:

a.

b.

C.

a study of the engineering an
economic feasibility of the
proposed  Special Railwa
including an evaluation of othe
actual or planned transportatior
alternatives (if any) in the are
to be served, taking into accour
the national, provincial and loce
railway master plans an
relevant spatial plans;

an evaluation of the anticipatet
benefits of the project to the
Special Railway User, tHecal
community and the public a
large, as well as the potenti
adverse impacts on th
environment, the local
community  and potential
competitors;

an evaluation of the shoiterm,
mediumterm and longterm
transportation needs of the
Special Railway Usethe local
community, and the public a
large, in the area to be served t
the Special Railway;

DEVELOPMENT OF SPECIAL RAILW/

REGULATIONS (PHASE 3)

dimaksud pada Pasal 4 ayat (2) Hu
f harus berisikan:

a. kajian kelayakan rancang bang
dan ekonomi dari rancanga
Perkeretaapian Khusu:
termasuk penilaian ata:
alternatif sarana transportas
yang telah ada atau yang tele
direncanakan (jika ada) dala
area yang akan dilalui jalt
perkeretaapian khusus, denge
memperhatikan rencana indu
Perkeretaapian nasiona
propinsi dan lokal;

b. penilaian atas  perkiraal
keuntungan yang akan diperole
dari proyek bagi Penggun
Perkeretaapian Khusp:
penduduk setempat, dar
masyarakat secara keseluruha
serta potensi dampak negat
terhadap lingkungan, pendudu
setempat dan pesaing usaha;

c. penilaian atas kebutuhan sarar
transportasi  jangka pendel
jangka menengah, dan jang}
panjang dari Penggun
Perkeretaapian Khusu:
penduduk setempat, dar
masyarakat secara keseluruha
di daerah pelayanar
Perkeretaapian Khusus;
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(1)

(2) The Minister (acting through th (2)

®3)

d. information regarding the
financial condition of the Specia
Railway User and proposed
sources of financing for the
project.

Article 6

The Issuing Authority
consultation with all other relevan
levels of government as require
under prevailing laws), shall b
responsible for reviewing an
approving all aspects of th
application for IaPrinciple Approval.

Director General) shall review fc
approval all technical aspects
the application.

¢tKS aAyAailiSNRa
conditional upon the applicant
meeting certain conditions, it
which case the conditions must
clearly stated by the Minister in it
approval letter and notified to the
proposed Special Railway Operai
by the Issuing Authority.

d. informasi mengenai kondisi
keuangan Pengguna
Perkeretaapian Khusus de
usulan sumber pendanaan untt

pembiayaan proyek.

Pasal 6

(ir (1) Otoritas Penanggungjawaldengan

melakukan konsultasi dengan sem
tingkatan pemerintahar
sebagaimana diwajibkan di dala
ketentuan perundangindangan
yang berlaku) bertanggung jawe
untuk melakukan penilaian da
menentukan apakah setiap bagie
dari pengajuan permohonal
Persetuj@an Prinsip dapat diberika
persetujuan.

Menteri (dalam hal ini bertindal

melalui Direktur Jenderal
bertanggung jawab untul
melakukan penilaian da
berdasarkan penilaian memberike
persetujuan sehubungan denge
aspekaspek teknis dar
permohonan.

Persetujuan menteri dapat disert:
dengan syarasyarat tertentu yang
harus terlebih dahulu dipenuhi ole
pemohon, dan syarasyarat
tersebut harus dicantumkan denge
jelas oleh Menteri dalam sure
persetujuannya dan diberitahuka
kepada pemohon Penyelengga
Perkeretaapian Khusus oleh @tas
Penanggungjawab.
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ANNEXES

(4) The Issuing Authority shall issue (4) Otoritas Penanggungjawab untt

response to the Special Railwi
Operator with respect to the
application for IAPrinciple
Approval within no more thar60
(sixty) working days] after the
request has been received ar
deemedcomplete, as evidenced b
proof of receipt delivered by the
Issuing Authority.

mengeluarkan tanggapan kepac
Penyelenggara Perkeretaapit
Khusus atas permohona
Persetujuan Prinsip paling lamb
[60 (enam puluh) hari keg] setelah
permohonan diterima dar
dinyatakan lengkap, yang dibuktike
dengan tanda bukti penerimaan de
Otoritas Penanggungjawab.

(5) If the application for IrPrinciple (5) Apabila permohonan Persetujua
Approval is rejected, the Issuir Prinsip ditolak, Otoritas
Authority, after conferring with al Penanggungjawab setela
other relevant levels of berkoordinasi dengan semu

(6)

government as required unde
prevailing laws, shall prepare
written notice of rejection stating
the specific reasons for th
rejection. Such notice of rejectio
shall be notified to the Specit
Railway User by the Issuir
Authority.

A rejected application referred t
in paragraph (3) may b
supplemented or resubmitted by
the Special Railway User to tt

(6)

tingkatan pemerintahar
sebagaimana diwajibkan di dala
perundangundangan, berkewajibal
menyiapkan suatu pemberitahua
tertulis penolakan yang menyatak
secara jelas alasan penolak:
tersebut. Pemberitahuan penolaka
tersebut wajib disampaikan kepac
Pengguna Perkeretaapian Khus
oleh Otoritas Penanggungjawab.

Permohonan yang ditola
sebagaimana dimaksud dalam ay
(3) dapat dilengkapi dan diajuke
ulang oleh Pengguna Perkeretaapi

Issuing Authority. Khusus kepada Otorita
Penanggungjawab.
Article 7 Pasal 7

The holder of an HPrinciple Approva Penerima Persetujuan Prinsip waji

must, prior to applying for a Constructic sebelum mengajukan Izin Pembanguni
Permit, carry out the following activities: melaksanakan kegiatadeegiatan:

a.

technical planning;

analysis on the enviromental
impact or UKL and UPL; and

land procurement.

a. perencanaan teknis;

analisis mengenai dampak
lingkungan hidup atau UKL dan
UPL; dan

c. pengadaan tanah.
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Article 8

Article 7 letter a, shall mean a set
technical documents, drawings ar
specifications providing a complet
description of the proposed Speci
Railway infrastructure to  be
constructed.

(2) Technical planninghall cover at leas

the following planning phases:

a. pre-design (including pre
feasibility and feasibility);
b. design (including survey

investigation, basic plan an
detailed plan);

c. construction (including technice

specifications, physice
construdion references,
performance schedule, wor

methods and supervision); and

d. postconstruction (including
evaluation of the results an
benefits of the project).

paragraph (1) must be complete
within 2 (two) years from the
granting of IAPrinciple Approva
and, thereafter, must be submitte
for approva by, the Director Genere
on behalf of the Minister.

(4) The Issuing Authority shall revoke t

In-Principle Approval if the holde
fails to complete the technice
planning as required unde
paragraph (2).

(2)

(3) Technical planning as referred to (3)

(4)

Pasal 8

(1) Technical planning, as referred to (1) Perencanaan Teknis, s&zmana

dimaksud dalam Pasal 7 huruf
adalah terdiri dari serangkaia
dokumen, gambaran, dan spesifike
teknis yang memberikan keterange
lengkap  mengenai bagaimar
prasarana Perkeretaapian Khus
yang dimohonkan akan dibangun.

mencak
perencanas

Perencanaan teknis
setidaknya tahapan
sebagai berikut:

a. pradesain (temasuk pra
kelayakan dan kelayakan);

b. desain (termasuk survei,
penyelidikan, rencana dasar da
rencana mendetil);

c. konstruksi (termasuk spesifikas
teknik, acuan konstruksi fisik,
jadwal pelaksanaan, metode
pengerjaan dan pengawasan);
dan

d. pascakonstruksi (termasu
evaluasi atas hasil dan manfa
dari proyek).

Perencanaan Teknis sebagaime
dimaksud dalm ayat (1) harus
diselesaikan dalam waktu 2 (du
tahun sejak dikeluarkanny
Persetujuan Prinsip dan, untL
setelahnya, wajib diajukan kepac
Direktur Jenderal yang bertinde
atas nama Menteri  untuk
mendapatkan persetujuan.

Otoritas Penanggungjawab ajib
mencabut  Persetujuan Prinsi
apabila pemegang Persetujue

Prinsip tidak dapat menyelesaike
perencanaan teknis sebagaimal
dimaksud dalam ayat (2).
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ANNEXES

(5) Before revoking an HPrinciple (5) Sebelum mencabut Persetujui
Approval under paragraph (3), the Prinsip  sebagaimana  dimaksi
Issuing Authority shall give th dalama ayat (3), Otorita
holder two written warnings, eact Penanggungjawab waji
with a grace period of 30 workin memberikan  peringatan tertuli
days, to enable the holder t kepada penerima  Persetujua

1)

complete and file the
technical planning.

requirec

Article 9

Land procurement, as referred to i
Article 7 letter c, shall be conducte
in accordance with prevailing lawn
on commercially reasonable terms
armslength transactions.

(1)

Prinsip sebanyak dua kali, masir
masing dengan jangka waktu selar
30 hari kerja untuk memberika

kesempatan  kepada  penerim
Persetujuan Prinsip untu
menyelesaikan dan meng&kan

perencanaan teknis yang diwajibka
Pasal 9

Pengadaan lalhm sebagaiman:
dimaksud dalam Pasal 7 huruf
wajib diselenggarakan sesuai deng
hukum yang berlaku berdasarke
syaratsyarat yang wajar dal
didukung dokumerdokumen yang
jelas.

[Elucidation: Land may be acquire [Penjelasan:  pembelian tanatl
in accordance with the provisions ¢ berdasarkan ketentuan ayat ini
this paragraph from the dapat dilakukan dengan
Government, from a Regiona Pemerintah, Pemerintah Daerah
Government, or from any BUMN o atau dari BUMN atau BUMLC
BUMD] manapun]

(2) When theproposed Special Railwe (2) Pemohon Penyelenggar

Operator has acquired at least 10
of the land rights needed tc
construct the Special Railway, it sh
so notify the Issuing Authority, witl
all necessary supporting evidence.

Perkeretaapian Khusus waj
memberikan pemberitahuan kepad
Otoritas Penanggungjawab, setel;
memperoleh setidaknya 10% de
lahan yang diperlukan untu
membangun Perkeretaapian Khust
bersama dengan bukbukti
pendukung yang diperlukan.
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(1)

)

®3)

(4)

Article 10

Environmental impact
referred to in Article 7 letter k
should also include a review of soc
impacts  in  accordance  witl
prevailing laws, and must b
completed within 2 (two) years fron
the granting of IAPrinciple Approval.

The environmental and social impa
analysis referred to in paragraph (
must be submitted to, and approve
by, the relevant authorities ir
accordance with prevailing laws.

The Issuing Authority shall revol
the InPrinciple Approval if the
holder fails to complete the
environmental and social impac
analysis as required under paragra|

).

Before revoking an Herinciple
Approval under paragraph (2), th
Issuing Authority shall give th
holder two written warnings, eacl
with a grace period of 30 workin
days, to enable the holder t
complete and file the requirec
environmerial and social impac
analysis.

analysis (1) Analisis

(2)

3)

(4)

Pasal 10
mengenai dampe
lingkungan  hidup  sebagaiman

dimaksud dalam Pasal 7 huruf
wajib menyertakan tinjauan ata
dampak sosial sesuai deng:i
ketentuan perundangindangan
yang berlaku, dan analisis terseb
untuk diselesaikan paling lambat

(dua) tahun dari pemberian
Persetujuan Pnisip.

Analisis mengenai dampe
lingkungan  hidup dan  sosi

sebagaimanaimaksud pada ayat (1
wajib diajukan kepada, dan disetu;
oleh otoritas terkait sesuai denga
ketentuan perundangindangan
yang berlaku.

Otoritas Penanggungjawab han
mencabut  Persetujuan  Prinsi
apabila  penerima  Persetujua
Prinsip tidak dapat melengka|
analisis mengenai dampe
lingkungan dan sosial sebagaima
dimaksud pad ayat (1).

Sebelum mencabut Persetujue
Prinsip yang dimaksud pada ayat (
Otoritas Penanggungjawab waj
memberikan 2 (dua) peringata
tertulis kepada penerime
Persetujuan Prinsip dengan ma
tenggang masingnasing 30 (tige
puluh) hari kerja kepada pemilikny:

dengan tujuan memberikal
kesempatan  kepada  penerim
Persetujuan Prinsip untu

menyelesaikan dan menyerahke
analisis dampak lingkungan de
social yang diperlukan.
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(1)

Article 11

The holder of an
Approval must report to the Issuin
Authority every 6 (six) month
regarding the implementation of the
activities referred to in Article 7.

ANNEXES

Pasal 11

hPrinciple (1) Penerima Persetujuan Prinsip, wa,

meberikan laporan berkala kepac
Otoritas Penanggungjawab setiap
(enam) buan sekali mengens
pelaksanan kegiatan yang dimaks
pada Pasal 7.

(2) The Issuing Authority may revok (2) Otoritas Penanggungjawab dap
the InPrinciple Approval if the mencabut  Persetujuan  Prinsi
holder fails to submit any repor apabila  penerima  Persetujua
required under paragraph (1) durin Prinsip tidak menyerahkan lapore
a period of more than 9 consecutiv yang  diperlukan  sebagaimar
months. dimaksud pada ayat (1), dala

®3)

Before revoking an In-Principle
Approval under paragraph (2), th
Issuing Authority shall give th
holder two written warnings, eacl
with a grace period of 30 workin
days, to enable the holder to file th
required report or reports.

3)

jangka waktu lebih dari 9 bula
berturut-turut.

Sebelum mencabut Persetujue
Prinsipsebagaimana dimaksud pac
ayat (2), Otoritas Penanggungjawi
wajib  memberikan 2  (dua
peringatan tertulis kepada penerim
Persetujuan Prinsip dengan ma
tenggang masingnasing 30 (tige
puluh) hari kerja, untuk memberika
waktu kepada penerima Persetuju

Prinsip untuk melaksanaka
kewajiban pelaporannya.
Article 12 Pasal 12
(1) Unless earlier terminated it (1) Kecuali dicabut sebagaimana diat

accordance with the provisions
Articles 8, 10 or 11, above, the-|
Principle Approval is valid for a
initial period of 5 (five) years fron
the date of its issuance, and may t
automatically extended, at the
request of the holder, for a furthe
period of 2 (two) years.

dalam ketentuan Pasal 8, 10 atau
Peraturan ini, Persetujuan Prins
berlaku untuk jangka wdu awal
selama 5 (lima) tahun sejak tangc
dikeluarkannya, dan dapat otomat
diperpanjang, atas permohonan de
penerima Persetujuan Prinsip, untt
jangka waktu 2 (dua) tahu
berikutnya.
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(2) If the land procurement set out it (2) Dalam hal pengadaan lahe

Article 7 letter ¢ has notbeen sebagaimana yandimaksud dalam
completed within 7 (seven) years Pasal 7 huruf c belum dapi
the issuance of the Rrinciple diselesaikan dalam waktu 7 (tujul
Approval, the holder of the In tahun sejak dikeluarkanny
Principle Approval may apply to tr Persetujuan Prinsip, maka penerin
Issuing Authority for a furthe Persetujuan Prinsip dape
extension of up to 3 (three) years. mengajukan permohonat

perpanjangan waktu Persetujua
Prinsip paling lama untuk jangk
waktu 3 (tiga) tahun kepada Otorita
Penanggungjawab.

(3) The application referred to ir (3) Permohonan yang dimaksud dala

paragraph (2) must be accompanit ayat (2) wajib disertai denga
by updated versions of th keterangarketerangan terbaru
information referred to in Article £ sebagaimana dimaksud dalam Pa
paragraph (3) other than the 5 ayat (3) kecuali kajian kelayaki
engineering feasibility study. rancang bangun.

(4) The provisions of Article 6 she (4) Ketentuan sebagaimana dimaksi

apply, mutatis mutandis to the pada Pasal 6 berlaku juga seci
review of an application for mutatis mutandis bagi proses
extension submitted undel penilaian permohonan perpanjange
paragraph (2). waktu yang dimaksud pada ayat (2]
CHAPTER 11l BAB Il
CONSTRUCTIGRERMIT IZIN PEMBANGUNAN
Article 13 Pasal 13

When all of the activities set out in Artic’ Dalamhal seluruh kegiatan sebagaimal
7 have been completed in accordan yang dimaksud dalam Pasal 7 tel
with the provisions of Chapter Il, th selesai dilaksanakan sesuai denc
holder of the InPrinciple Approval ma' ketentuan dalam Bab Il Peraturan i
apply for a Construction Permit. penerima Persetujuan Prinsip dap
mengajukan Izin Pembangunan.

Article 14 Pasal 14

(1) An application for a Cotrsiction (1) Permohonan Izin Pembangune
Permit must be submitted to: harus diserahkan kepada Otorit:
Penanggungjawab yang berwena

sebagai berikut:
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a. Minister, for the operation o
Special Railway which cross
provincial borders;

b. Governor, forthe operation of
Special Railway which cross
the border of districts/cities
within  one province, after
getting approval from the
Minister;

c. the Regent/Mayor, for the
operation of Special Railwe
located within one district/city,
after getting recommendtion
from the Governor.

(2) The application referred to in
paragraph (1) must be accompanit
by:

a. each of the
documents:

following

1. In-principle Approval for the
development of Specis
Railway;

2. engineering designs mad
based on calculation;

technical drawings;

field datg

implementation schedule;
technical specifications;

N o oA~ W

analysis on environment:
impact or UKL and UPL;

work methods;
. bulding permit;
10. any other

permits as
required under the
prevailing laws anc
regulations;

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)

).

ANNEXES

a. Menteri, untuk penyelenggaraal
Perkeretaapian Khusus yang
jaringan jalurnya melintasi bata:
wilayah provinsi;

b. gubernur, untuk
penyelenggaraan Perkeretaapie
Khusus yang jaringan jalurnya
melintasi batas wilayah
kabupaten/kota dalansatu
provinsi setelah mendapat
persetujuan dari Menteri; dan

c. bupati/walikota, untuk
penyelenggaraan Perkeretaapis
Khusus yang jaringan jalurn
dalam wilayah kabupaten/kot:
setelah mendapat rekomenda:
gubernur dan  persetujuar
Menteri.

Permohonan yang dimaksud dala
ayat (1) wajib disertai dengan:

a. dokumendokumen
berikut;

sebaga

1. suratPersetujuan Prinsip
pembangunan
perkeretaapian khusus;

N

rancang bangun yang dibua
berdasarkan perhitungan;

gambargambar teknis;
data lapangan;

jadwal pelaksanaan;
spesifikasi teknis;

N o gk o

analisis mengenai dampak
lingkungan hidup atau UKL
dan UPL;

metode pelaksanaan;

oo

9. surat izin mendirikan
bangunan;

10. surat izin lain sesuai dengar
ketentuan peraturan
perundangundangan;
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11. recommendation  from
Regent/Mayor whose
territory will be crossed by
the railway; and

12. evidence of procurement o
at least 10% of the tota
land area equired.

c. a statement from an authorize
representative of the applican
referred to Article 13 paragrapl
(1) confirming that the Specic
Railway shall be used exclusive
to provide transportation
services in support of the
Principal Business Activities; anc

c. such other information as ma
be required under the provision
of this Regulation.

(3) The Issuing Authority is responsikt (3) Otoritas

for coadinating the timely review
and approval of the variou
documents referred to in paragrap
(2) by the relevant authorities, as s
out in this Regulation.

Article 15

(1) The design referred to in Articl
14 paragraph (2) letter aumber
2 shall include each of th
following:

11. rekomendasi dari
bupati/walikota yang
wilayahnya akan dilintasi
oleh jalur kereta api; dan

12. bukti pengadaan tanal
paling sedikit 10%{sepuluh
per seratus) dri luas tanah
yang dibutuhkan.

b. pernyataan dari perwakilan yan
berwenang dari  pemohor
sebagaimana dimaksud dala
Pasal 13 ayat (1) Vvar
menyatakan bahwa
Perkeretaapian Khusus han
digunakan untuk menyediaka

jasa transportasi yan
mendukung Kegiatan Pokc
Usaha; dan

c. informasi lainnya yang dapi
diperlukan menurut ketentuar
dalam Peraturan ini.

Penanggungjawa
bertanggung jawab untul
melakukan koordinasi sehubunge
dengan proses penjauan dan
pemberian persetujuan yang tep:
waktu terhadap dokumeiokumen
yang dimaksud pada ayat (2) ol
otoritas terkait, sebagaimana diatt
dalam Peraturan ini.

Pasal 15

(1) Rancang bangun sebagaima
yang dimaksud dalam Pasal
ayat (2) huruf a angka 2 hart
disertai semudnal-hal berikut ini:
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[NTD: This provision should L
further clarified and expanded by
DGR. The information provide:
should be primarily technical anc

ANNEXES

[NTD: Ketentuan  ini  harut
diklarifikasi dan dikembangkan
lebih lanjut oleh DGR. Informas
utama yang diberikan harus hanys

should not duplicate planning merupakan informasi teknis dar
studies already done before the ir tidak boleh merupakan
Principle Aoproval stage and pengulangan dari studi
WiSOKYAOLI € LI |- perencanaan yang telah dilakuka

already done during the I#Principle
Approval stage}

[NTD: The technical information tc
be provided by applicant shoul
include a program for the testing
and commissioning of the S
infrastructure, so that the precise
conditions to be met for issuance ¢

sebelum tahap Persetujuan Prinsi
Ry 1S3AlLdlry WL
yang telah dilakukan dalam tahap
Persetujuan Prinsip.

[NTD: Informasi teknis yan(
disampaikan oleh pemohon haru
memasukkan program untuk
pengujian dan pengawasar
prasarana Perkeretaajan Khusus,
sehingga syaratsyarat pasti untuk

the Operating Permit will have beer dapat diterbitkannya Izin
agreed in advance Dbetweer Penyelenggaraan akan dapa
applicant and Issuing Authority. terlebih dahulu disepakati oleh

pemohon dan Otoritas

Penanggungjawab.

(2) The Director General acting ¢ (2) Direktur Jenderal atas nama Mente
behalf of the Minister shall reviev memiliki kewenangan untul
for approvalthe design referred to ir melakukan penilaian  mengen:
paragraph (1). rancangan yang dimaksud dala

ayat (1) dan untuk menentuka
apakah persetujuan dapat diberikar
Article 16 Pasal 16
(1) Technical drawings referred to i (1) Gambargambar teknis sebagaimar

Article 14 paragraph (2) letter
number 3 shall include each of tF
following:

[NDT:This provision should b
further clarified and expanded by
DGR

dimaksud dalam Pasal 14 ayg)
huruf a angka 3 Peratura
Pemerintah Nomor 56 Tahun 20(
wajib disertai dengan:

[NDT:Ketentuan ini harus
diklarifikasi dan dikembangkan
lebih lanjut oleh DGR.
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)

(1)

).

1)

The Director General acting c (2) Direktur Jenderal atas nama Mente

behalf of the Minister shall reviev
for approval thetechnical drawing
referred to in paragraph (1).

Article 17

The technical specifications referre (1)

to in Article 14 paragraph (2) letter
number 6 shall cove

a. roads, bridges and tunnels;

b. Stations;

o

railroad signaling equipment;

o

. telecommunications equipment;

e. electrical  systems and
components; and

f. special railway facilities.

The Director General acting c (2)

behalf of the Minister shall reviev
for  approval the  technica
specifications  referred to i
paragraph (1).

Article 18

Work metods referred to in Article (1)

14 paragraph (2) letter a number
shall include:

[NDT:This provision should bt
further clarified and expanded by
DGR}

memiliki kewenangan untul
melakukan  penilaian  terhada
gambargambar teknis sebagaimar
dimaksud dalam ayat (1) dan untt
menentukan apakah persetujua
dapat diberikan

Pasal 17

Spesifikasi  Teknis  sebagaima
dimaksud dalam Pasal 14 ayat |
huruf a angka 6 wajib memasukkar

a. jalan, jembatafembatan dan
terowonganterowongan;

b. Stasiun;

peralatan sinyal jalur
perkeretaapian;

d. peralatan telekomunikasi;

e. sistem kelistrikan dan
komponenkomponennya;
dan

f. fasilitas perkeretaapian
khusus.

Direktur Jenderal atas nama Mente

memiliki kewenangan untul
melakukan  penilaian  terhada
spesifikasi  teknis  sebagaimai

dimaksud dalam ayat (1) dan untt
menentukan apakah persetujua
dapat diberikan.

Pasal 18

Metode Pelaksanaan sebagaima
dimaksud dalam Pasal 14 ayat |
huruf a angka 8 wajib menyertai:

[NDT:Ketentuan ini harus
diklarifikasi dan dikembangkan
lebih lanjut oleh DGR.
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ANNEXES

(2) The Director General acting c (2) Direktur Jenderal atas nama Mente
behalf of the Minister shall reviev memiliki kewenangan untul
for approval the work method:s melakukan  penilaian  terhada
referred to in paragraph (1). metode pelaksanaan sebagaima

dimaksud dalam ayat (1) dan untt
menentukan apakah persetujua
dapat diberikan.

Article 19 Pasal 19

The building permits referred to in Articl 1zin mendirikan bangunan sebagaima

14 paragraph (2) lettea number 9 shal dimaksud dalam Pasal 14 ayat (2) hurt

include permits required for the angka 9 harus meliputi izi@in yang

construction of any Station, yard, ar diperlukan untuk pembanguma setiap

warehousing facility. Stasiun, lapangan, dan fasiliti
penyimpanan.

Article 20 Pasal 20

(1) The other permits referred to ir (1) lIzirrizin lain sebagaimandimaksud

Article 14 paragraph (2) letter

number 10 refers to any permit
required under any laws applicab
to the Principal Business Activities
the Special Railway User or unc
any laws applicable to the Speci
Railway Operator or to the particule
areas where the Special Railway v
be located.

[NTD: An elucidation will be neede
here to give relevant examplek.

dalam Pasal 14 ayat (2) huruf
angka 10 mengacu kepada setiap i
yang diperlukan menurut ketentua
yang berlaku untuk Kegiatan Pok
Usaha dari Pengguna Perkeretaap
Khusus atau berdasarakn ketentu
perundangan lainnya yang berlal
untuk Peayelenggara Perkeretaapia
Khusus atau sehubungan deng
area tertentu dimana
Perkeretaapian Khusus aki
berlokasi.

[NTD: bagian penjelasan dari pasi
ini dibutuhkan untuk memberikan
contoh-contoh yang relevan.
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(2) The Issuing Authority, in considerir
an application for a Constructio
Permit, shall take into account th
requirements imposed by othe
relevant authorities for the issuanc
of the other permits referred to ir
paragraph (1), and shall coordina
with such other relevant authoritie:
to avoid nconsistent or unfair
results.

[NTD: An elucidation would b
useful here to explain what woulc
qualify as an inconsistent or unfai
result]

Article 21

The notification made by the propose
Special Railway Operator pursuant t
Article 9 paragraph (2) of this Regulati
and accompanied by the sufficiel

(2) Otoritas Penanggungjawab, dala
mempertimbangkan  permohonal
Izin Pembangunan, waji
memperhatikan persyaratan yanc
diberlakukan oleh otoritas lainny
yang terkait untuk dapa
dikeluarkannya izhizin lainnya
sebagaimana dimaksud dalam ay
(1), dan wajib untuk berkoordinas
dengan otoritasotoritas lain
tersebut untuk menghindar
terjadinya inkonsistesi atau
keputusan yang tidak adil.

[NTD: bagian penjelasan dari Pas
ini perlu memberikan keterangar
mengenai apa yang dikualifikasikar
sebagai inkonsistensi atau has
yang tidak adil]

Pasal 21

Pemleritahuan yang telah dibuat ole
pemohon Penyelenggara Perkeretaapi
Khusus sebagaimana dimaksud dal
Pasal 9 ayat (2) Peraturan ini dan apalt

supporting evidence, shall be deemed telah disertai dengan bukti pendukur

comply with the land
information required under Article 1«
paragraph (2) letter a number 12.

Article 22

The environmental impact

acquisitior yang cukup, dianggap telah mement

kewajiban memberikan informas
mengenai perolehan lahan sebagaimal
dimaksud dalam Pasal 14 ayat (2) hurt
angka 12.

Pasal 22

analys Analisis mengenai dampak lingkung

submitted to, and approved by, th yang telah diajukan kepada dan disetu

relevant authority pursuant to Article 1
paragraph (2) shall be deemed to comy
with the requirements of Article 1¢
paragraph (2) letter a number 7.

oleh otoritas terkait menurut Pasal 1
ayat (2) dianggap telah memenu
persyaratan sebagaimana  dimaks
dalam Pasal 14 ayat (2)huruf a angka 7.
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Article 23

ANNEXES

Pasal 23

(1) The Issuing Authority shall deliver (1) Otoritas Penanggungjawab waj

)

®3)

(4)

formal receipt to the applicant wheil
the Issuing Authority determines (i
consultation with the Minister,
acting through the Director Genera
that the application for a
Construction Permit is complete.

The Issuing Authority shall, in ¢
cases, respond to the applicatic
within [90 (ninety) days]following
the issuance of the formal receif
referred to in paragraph (1).

Before responding to the
applicaton, the Issuing Authority
shall obtain all necessary approva
consents and/or recommendation
from other relevant levels o
government and from the Ministe
(acting through the Directo
General) as set out in Articles 35
359 and 360 of Governmer
Reguation No. 56 of 2009 and in thi
Regulation.

The Minister shall, in all cases, |
responsible for reviewing an
approving all technical submissior
contained in the application fo
Construction Permit.

(2)

3)

(4)

mengeluarkan tanda terima resn
kepada pemohon pada saat Otoriti
Penanggungjawab menentuke
(berdasarkan hasil konsultasin
dengan Direktur Jenderal bertinde
atas nama Menteri) bahwa
permohonan untuk Izir
Pembangunan sudah lengkap.

Otoritas Penanggungjawab waji
dalam setiap hal, memberika
tanggapan kepada setia
permohonan paling lambat[90
(sembilan puluh) hari] setelah
dikeluarkannya tanda terima resn
sebagaimana dimaksud dalam ay

().

Sebelum memberikan tanggapz
terhadap  suatu permohonan
Otoritas Penanggungjawab hari
telah memperoleh semu
persetujuan, izin dan/atat
rekomendasi yang diperlukan de
setiap tingkatan  pemerintahal
lainnya termasuk dari Menteri
(dalam hal ini bertindak melalt
Direktur Jenderal) sebagaimar
diatur dalam Pasal 358, 359 dan 3
Peraturan Pemerintah Nomor 5
Tahun 2009 dan Peraturan ini.

Menteri bertanggung jawab untul
melakukan  penilaian  terhada
pengajuan  yang  berhubunga
dengan teknis yang terkandung
dalam permohonan untuk Izil
Pembangunan an untuk
menentukan apakah persetujua
dapat diberikan.
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®)

(6)

()

(8)

¢ KS alAyAaidSNRa
conditional upon the applican
meeting certain conditions, in whic
case the conditions must be clear
stated by the Minister and notifiec
to the applicant by the Issuing
Authority as part of the respons
referred to paragraph (2).

Unless there is a material differenc
between the information provided ir
the application referred to in Article
14 and the bais upon which the
Principle Approval had previous
been granted, the application fo
Construction Permit shall be grante
so long as the technical submissio
have been approved by the Ministe
as referred to in paragraph (3).

If the application for Constructiol
Permit is denied, the Issuin
Authority, after conferring with
other relevant levels ofjovernment
as required under prevailing law
shall draft a written notice stating
the specific reasons for the denie
Such notice shall be provided to tt
applicant by the Issuing Authority.

A denied application referred to i
paragraph (5) may be supplemente
or re-submitted by the applicant tc
the Issuing Authority.

(5)

(6)

(7)

(8)

Persetujuan Menteri dapat disertz
dengan syarat tertentu yang waji
terlebin  dahulu dipenuhi olet
pemohon, yang mana syarayarat
tersebut wajib dinyatakan denga
jelas oleh Menterrdan diberitahukan
kepada pemohon oleh Otorita
Penanggungjawab sebagai bagi
dari tanggapan yang dimakst
dalam ayat (2).

Permohonan Izin Pembangunar
wajib disetujui selama pengajua
teknis telah mendapat persetujua
dari Menteri sebagaimana dimakst
di dalam ayat (3) ini kecuali apabi
terdapat perbedaan yang sifatny
material dalam informasi yan
disampaikan dalam permohona
sebagaimana ang dimaksud d
dalam Pasal 14 dan dimar
informasi tersebut menjadi dase
dalam pemberian izin prinsip yar
telah dikeluarkan.

Apabila permohonan untuk Izi

Pembangunan ditolak, Otoria
Penanggungjawab, setele
berdiskusi dengan tingkata

pemerintah lain yang relevan sest
dengan perundangan yang berlak

wajib menyusun suatt
pemberitahuan tertulis yan(
menyatakan secara jelas alas

penolakan tersebutPemberitahuan
tertulis tersebut wajib diberikan
kepada pemohon oleh Otorita
Penanggungjawab.

Permohonan yang ditola
sebagaimana dimaksud dalam ay
(5) dapat selanjutnya dilengkapi ate
diajukan kembali oleh pemoho
kepada Otoritas Penanggungjawab

DEVELOPMENT OF SPECIAL RAILW
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Article 24

a. commence the construction @
the Special Railwa
infrastructure within 2 (two)
years following the issuance o
the Construction Permit;

b. be responsible for
environmental impacts arisini
during the construction of
Special Railway infrastructure
and

c. submit reports to the Issuin
Authority every 6 (six) month
regarding the status of he
construction.

Article 25

(1) The Issuing Authority may revok

the Construction Permit of a Speci
Railway Operator who fails to submr
any report required under Article 2
letter ¢ during a period of more tha
9 consecutive months, or who fail
without justification, to commence
construction of the Special Railwe
infrastructure within 2 (two) year:
following the issuance of th
Construction Permit.

ANNEXES

Pasal 24

The holder of a Construction Permit sha Pemegang Izin Pembangunan wajib:

a. memulai pembangunar
prasarana Perkeretaapia
Khusus dalam jangka waktu
(dua) tahun sejak
dikeluarkannya zir
Pembangunan;

b. bertanggung jawab atas damps
lingkungan yang muncul selan
pembangunan prsarana
Perkeretaapian Khusus; dan

c. menyerahkan laporan berkal
kepada Otoritas
Penanggungjawab  setiap
(enam) bulan sekali nmgenai
status dari pembangunan.

Pasal 25

(1) Otoritas Penanggungjawab dap

mencabut Izin Pembangunan de

suatu Penyelenggara
Perkeretaapian Khusus yang tid
menyerahkan lapran yang

diperlukan sebagaimana dimakst
dalam Pasal 24 huruf c selan
jangka waktu lebih dari 9 bula
berturut-turut, atau yang tidak,
tanpa alasan apapun, melaksanak
pembangunan prasaran
Perkeretaapian Khusus dalam janc
waktu 2 (dua) tahun seja
dikeluarkannya Izin Pembangunan.
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)

1)

)

Before
Permit under paragraph (1), th
Issuing Authority shall give th
Special Railway Operator tw
written warnings, each with a grac
period of 30 working days, to enab
the Special Railway g@rator to file
the required report or reports, or tc
provide the required justification.

Article 26

Unless earlier terminated it
accordance with the provisions ¢
Article 25, above, the Constructic
Permit is valid for the period of timi
indicated therein, which shall be ¢
least [6 months longer than]the
F LI AOlyiQa Sai’
completion of all construction work
testing and commissioning.

If the Special Railway Operat
believes that the construction of thi
Special Railway infrastructure w
not be completed before the
expiration d the Construction
Permit, it may apply to the Issuin
Authority for and extension thereof.

revoking a Constructio (2) Sebelum mencabut

@)

(2)

suatu 1z
Pembangunan sebagaimar
dimaksud dalam ayat (1), Otorite
Penanggungjawab waji
memberikan Penyelenggar
Perkeretaapian Khusus 2(dua)
peringatan tertulis, masingasing
dengan masa tenggang 30 hari ker
untuk memberikan kesempatan ba
Penyelenggara Perkeretaapis
Khusus untuk menyerahkan lapor:

yang dibutuhkan, atau untul
memberikan  keterangan  yan
menjelaskan mengenai tida

dilaksanakannya kewajiban.
Pasal 26

Kecuali 1zin Pembangun dicab
sebagaimana diatur dalar
ketentuan Pasal 25 Peraturan ir
Izin Pembangunan berlaku untt
jangka waktu yang dinyatakan
dalam Izin Pembangunan tersebt
yang setidaknya mempunyai ma:
keberlakuan[6 (enam) bulan lebih
lama] dari  waktu perkiraan
pemohon untuk menyelesaika
semua pekerjaan pembanguna
pengujian dan pengawasan.

Dalam hal Penyelenggare
Perkeretaapian Khususerpendapat
bahwa pembangunan prasarana
Perkeretaapian Khusus tidak aki
dapat diselesaikan sebelum habisn
masa berlaku 1zin Pembangunai
maka permohonan perpanjanga
Izin Pembangunan dapat diajuke
kepada Otoritas Penanggungjawi
oleh Penyelenggara Perkeretaapi
Khusus.
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ANNEXES

(3) A request for extension of the (3) Permohonan atas perpanjangan Iz

(4)

Construction Permit referred to i
paragraph (1) shall beléd with the
Issuing Authority no later tharjé

(six) months]prior to the expiration
of the Construction Permit, and she
accompanied by the followin
documents:

a. adetailed report on the of statu:

Pembangunan sebagaimar
dimaksud pada aya (1) wajib
diajukan kepada Otorita:
Penanggungjawab paling lamb§g
(enam)] bulan sebelum habisny.
masa berlakunya 1zin Pembangun:
dan wajib disertai dengan dokumel
dokumen sebagai berikut:

of construction of the Specie a. Laporan terperinci mengene
Railway infrastructurgincluding status dari pembangunal
the work remaining to be done; prasaraa Perkeretaapian

Khusus, termasuk pekerjaz

b. a report explaining the reason
for the delay in construction
and

c. arevised timetable for
completion of all construction
work.

The Issuing Authority shall respor
in writing to the request for
extension within [30  (thirty)]
working days after receipt of th
completed application.

(5) A good faith request for extensic

(6)

made in compliance with the
provisions of paragraph (3) shall n
be denied, though the extensio
may be subject to reasonabl
conditions imposed by the Issuin
Authority.

Any denial of a request for extensic
shall be accompanied by detaile
reasons therefor.

(4)

(5)

(6)

yang belum diselesaikan.

b. Laporan vyang
alasan mengenai
pembangunan; dan

menjelaske
tertundany

c. Reuvisijadwal penyelesaian
waktu pembangunan.

Otoritas Penanggungjawab waj
memberikan  tanggapan tertuli
terhadap permohonan perpanjanga
paling lambat[30 (Tiga Puluh)hari
kerja setelah diterimany:
permohonan yang lengkap.

Permohonan perpanjangan yail
dilandasi itikad baik dan sesu
dengan ketentuan dalam ayat (.
wajib  diterima, akan tetap
pemberian perpanjangan tersebt
tetap tunduk kepada syaratyarat
yang wajar sebagaimanditetapkan
oleh Otoritas Penanggungjawab.

Penolakan terhadap permohona
perpanjangan wajib disertai denge
alasan penolakan yang jelas.
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(7) The extensionof the Construction (7) Perpanjangan Izin

(8)

(1)

Permit referred to in paragraph (¢
shall be valid for the period of tim:
indicated therein, which shal
reasonably take into account th
I LILX A0l yiQa NBOY
completion of all construction work
testing and commissioning.

The Special Railway Operator m
apply for multiple extensions of th
Construction Permit in accordanc
with the provisions of this Article 26

CHAPTER IV
OPERATING PERMIT

Article 27

A Special Railway Operator may,
any time after issuance ofthe
Construction Permit and prior t
completion of construction of the
Special  Railway infrastructurt
submit to the Issuing Authority:

a. the relevant information
regarding systems, operatin
procedures, examination an
maintenance of the specie
railway infrastructure  and
facilities;

b. a proposed plan for the
procurement of rolling stocl
referred to in Article 365 letter ¢
of Government Regulation N¢
56 of 2009;

(8)

(1)

Pembangun:
yang mengacu pada ayat (3) berla
untuk jangka waktu yang dinyatake

di dalam perpanjangan lzi
Pembanguan tersebut, diman
penentuan jangka waktu tersebt
wajib  mempertimbangkan revis
jadwal penyelesaian  wakt
pembanguan, pengujian  dar
pengawasan yang diajuke
pemohon.

Penyelenggara Perkeretaapis

Khusus dapat mengajulin

perpanjangan lzin Pembangun:
lebih dari satu kali denga
memperhatikan ketentuan

ketentuan di dalam Pasal 26 ini.

BAB IV
IZIN OPERASI

Pasal 27
Penyelenggara Perkeretaapit

Khusus dapat, setiap saat setela
dikeluarkannya IzinPembangunar

dan sebelum selesainy
pembangunan prasaran
Perkeretaapian Khusu:
menyerahkan  kepada  Otorita

Penanggungjawab:

a. informasi mengenai sistem da

prosedur pengoperasiar
pemeriksaan, dan perawata
prasarana dan saran

perkeretaapian khusus;

b. usulan rencana untul
pengadaan lokomotif dan keret
api yang mengacu pada Pa:s
365 huruf a  Peraturar
Pemerintah Nomor 56 Tahu
2009;

DEVELOPMENT OF SPECIAL RAILW
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C.

a proposed plan for the
recruitment of qualified
personnel referred to in Article
365 letter ¢ of Governmen
Regulatio No. 56 of 2009; and

if the Special Railway Operator
a separate legal entity referre
to in Article 4 paragraph (3),
copy of the transportation
services agreement to b
entered into between the
Special Railway Operator ar
the Special Railway Usewhich
may include a price provision fc
the performance of services, an
shall include a provision statin
that the Special Railway shall t
used exclusively to provid
transportation services ir
support of the Principal Busines
Activities.

If the Special Railway Usi
referred to in letter d is a
consortium, there shall be
single transportation service
agreement applicable to a
consortium members, and suc
agreement shall provide for
fair and nondiscriminatory
allocation of costs and séces
among the consortium member
in compliance with prevailing
laws.

DEVELOPMENT OF SPECIAL RAILW/

REGULATIONS (PHASE 3)

C.

ANNEXES

usulan rencana  perekruta
personil yang berkualifikasi yar
mengacu pada Pasal 365 huru
Peraturan Pemerintah Nomor 5
Tahun 2009; dan

apabila Penyelenggar
Perkeretaapian Khusu adalah
badan hukum vyang berbed
sebagaimana dimaksud dala

Pasal 4 ayat (3), saline
perjanjian pelayanar
transportasi antara
Penyelenggara Perkeretaapi:
Khusus dan Penggur
Perkeretaapian Khusus vyar
dapat meliputi  ketentuan

ketentuan sehubungan denga
harga yang dibayarkan untu
pemberian pelayanan dan hart
termasuk ketentuan yani
menyatakan bahwe
Perkeretaapian Khusus han
digunakan secara ekslusif untt
menyediakan layanai
transportasi sebagai pendukur
dari Kegiatan Pokok Usaha.

e. Apabila Pengma Perkeretaapiar

Khusus sebagaimana dimaks
pada huruf d adalah sebua
konsorsium, harus terdapat sal
perjanjian pelayanar
transportasi yang berlaku untu
semua anggota konsorsium dz¢

perjanjian tersebut harus
memasukkan ketentuar
mengenai alokasi bya dan

pelayanan yang adil dan tide
membedakan  antara  par
anggota  konsorsium  sesu
dengan hukum yang berlaku.
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(2) If, upon review and approval of th (2) Apabila,

®3)

information submitted by the Speci:
Railway Operator pursuant t
paragraph (1), the Issuing Authorit
after consultation with the Minister,
determines that the requirements o
paragraph (1) have been met, exce

for the successful testing an
commissioning of the Speci
Railway infrastructure an(

implementation of the approvec
plans for the procurementf rolling
stock and recruitment of qualifiet
personnel, the Issuing Authority shi
issue to the Special Railway Opera
an InPrinciple Operating Approval.

If an InPrinciple Operating Approv:
cannot be granted on the basis ¢
the information provided by the
Special Railway Operator pursua
to paragraph (1), the Issuin
Authority, after consultation with
the Minister, shall provide the
Secial Railway Operator with

written notice setting out the
additional information needed foi
the issuance of the Hrrinciple
Operating Approval, and the Spec
Railway Operator may thereafte
supply the Issuing Authority witl
such additional informatin.

3)

setelah penilaian da
persetujuan sehubungan denge
informasi yang diajukan ole
Peryelenggara Perkeretaapia

Khusus sebagaimana dimaksud pe
ayat (1), Otoritas Penanggungjawe
setelah berkonsultasi denga
Menteri, menetapkan bahwe
persyaratan pada ayat (1) tele
dipenuhi, kecuali  sehubunga
dengan keberhasilan pengujian d;
commissioing prasarana
Perkeretaapian Khusus de
pelaksanaan dari rencan
pengadaan gerbong dan lokomo
yang telah disetujui dan perekruta
personil yang berkualifikasi, Otorite

Penanggungjawab waji
menerbitkan 1zin Operasi Prins
kepada Penyelenggar

Perkeredapian Khusus.

Apabila Izin Operasi Prinsip tidi
dapat diberikan dengan didasarke
pada informasi yang diserahkan ol
Penyelenggara Perkeretaapit
Khusus sebagaimana dimaksud pe
ayat (1), Otoritas Penanggungjawe

setelah berkonsultasi denga
Menteri, wajib nmemberikan
pemberitahuan tertulis  kepad:
Penyelenggara Perkeretaapis
Khusus mengenai tambahe
informasi yang diperlukan untu

penerbitan Izin Operasi Prinsip, d:
Penyelenggara Perkeretaapit
Khusus dapat kemudian memberiki
informasi tambahan yang dimint
tersebut kepada Otoritas
Penanggungjawab.
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Article 28

ANNEXES

Pasal 28

(1) An InPrinciple Operating Approv: (1) Izin Operasi Prinsip, memberikan h

()

gives the Special Railway Operat
upon written request to the Issuin
Authority, the right to obtain an
Operating Permit  subject  t
fulfilment of the  following
conditions:

a. successful testing an
commissioning of the Speci
Railway infrastructure ir
accordance with the testing an
commissioning progran
previously submitted by the
Special Railway Operator ar
approved as part of the
ConstructionPermit;

b. successful implementation ¢
the rolling stock procuremen
plan previously submitted an
approved pursuant to Article 27
and

c. successful implementation c

the qualified personne
recruitment plan previously
submitted and approvec

pursuant toArticle 27.

A written request referred to ir
paragraph (1) shall be accompanis
by documents establishing th
fulfillment of each of the condition:
referred to paragraph (1) letters a,
and c.

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)

(2)

kepada Penyelenggar
Perkeretaapian  Khusus, setel:
mengajukan permohonan tertuli

kepada Otoritas Penanggungjawe
untuk memperoleh Izin Opera:
setelah  memenuhi persyaratar
persyaratan sebagai berikut:

a. berhasilnya pengujian da
pengawasan atas prasarar
Perkeretaapian Khusus sest
dengan program pengujian da
pengawasan yang sebelumn
telah diajukan oleh
Penyelenggara Perkeretaapi:
Khusus dan telah mendapatke
persetujuan sebagai bagian de
IzinPembangunan;

b. telah dilaksanakannya rencar
pengadaan lokomotif  dar
gerbong sebagaimana yar
sebelumnya telah diajukan da
disetujui menurut ketentuan
Pasal 27; dan

c. telah dilaksanakannya rencar
perekrutan personil yan(
berkualifikasi yang sebelumny
telah diajukan dan disetuju
menurut ketentuan Pasal 27.

Permohoran tertulis yang dimaksui
pada ayat (1) wajib disertai denge
dokumendokumen yang
menyatakan telah  dipenuhiny.
setiap syarat yang dimaksud pa
ayat (1) huruf a, b dan c.
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(3) If the Special Railway Operator is (3) Apabila

(4)

()

(6)

separate legal entity referred to i
Article 4 paragraph (3), the writtel
request shall also include a ful
executed copy of the agreemer
referred to in Article 27 paragrap
(2) letter d of this Regulation.

[NDT:This provision should bt
further clarified and expanded by
DGR}

Compliance with each of
conditions referred to in paragrap
(1) letters a, b and c shall be verifie
by the Issuing Authority withif90
days] of submision of the written
request referred to in paragraph (1)

If the Issuing Authority confirms the (5)

each of the conditions referred to i
paragraph (1) letters a, b and ¢ ha
been fulfilled, the Issuing Authorit
shall issue the Operating Permit.

If the
consultation  with  the
General) requires additione
technical, safety or operations
information from the Special Railwe
Operator, it shall directly provide th:
Special Railway Operator with
written notice setting out the
additional information needed (witt
copy to the Director General), an
the Special REvay Operator may

Director

thereafter supply the Issuin
Authority with such additiona
information.

th (4)

Issuing Authority (afte (6)

Penyelenggar
Perkeretaapian Khusus adalah bad
usaha yang berbeda sebagaima
dimaksud dalam Pasal 4 ayat (.
permohonan tertulis wajib
menyertakan salinan perjanjian yar
telah ditandatangani sebagaimar
yang dimaksud dalam Pasal 27 a
(1) Peaturan ini.

[NDT:Ketentuan ini harus
diklarifikasi dan dikembangkan
lebih lanjut oleh DGR.

Pemenuhan atas setiap syarat ya
dimaksud dalam ayat (1) huruf a,
dan c wajib diverifikasi oleh Otorite
Penanggungjawab paling lamb&o0
hari] sejak diajukannya permohona
tertulis sebagairana dimaksud pad:
ayat (1).

Apabila Otoritas Penanggungjawi
menegaskan bahwa setia
persyaratan yang dimaksud dala
ayat (1) huruf a, b dan c tela
dipenuhi, Otoritas Penanggungjaws
wajib menerbitkan Izin Operasi.

Apabila Otoritas Penanggungjawi
(setelah  berkonsultasi  denga
Direktur Jenderal) membutuhka
tambahan informasi yang terka
dengan teknis, keselamatan at¢
operasional dari Penyelengga
Perkeretaapian Khusus, mal
Otoritas Penanggungjawab waj
memberitahukan secara tertuli
kepada Penyelenggar
Perkeretaapian Khusus yar
menyatakan tambahan informa:
yang dibutuhkan (dengan salinann'
kepada Direktur Jendeba dan
Penyelenggara Perkeretaapit
Khusus dapat setelahny
memberikan tambahan informas
tersebut kepada Otoritas
Penanggungjawab.

DEVELOPMENT OF SPECIAL RAILW
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ANNEXES

(7) If the Issuing Authority determine (7) Apabila Otoritas Penanggungjaw:

1)

)

that one or more of the condition:
referred to in paragraph (1) letters ¢
b or chave not yet been fulfilled, the
Issuing Authority shall send th
Special Railway Operator a writte
notice stating the specific reasor
for the determination, and the
Special Railway Operator m:
thereafter supplement or resubmit
its application to the dsuing
Authority.

Article 29

If the Principal Business Activitie
served by the Special Railway m
only be carried out for a limitec
period of time, the Operating Perm
shall expire when the Princip:
Business Activities can no longer
carried out (taking into account a
permitted extersions or renewals o
the authority under which the
Principal Business Activities a
carried out under prevailing laws).

If the Principal Business Activitit
served by the Special Railway m
be continue indefinitely, the
Operating Permit shall remain i
effect for a minimum period of20
years] and may be extendes
thereafter, subject only to:

a. the Sped | wk At gl
continued compliance with the
terms of the Operating Permit
and

(1)

(@)

menentukan bahwa salah satu at:
lebih  dari  persyaratan yan
dimaksud dalam ayat (1) huruf a,
atau c belum dipenuhi, Otorita
Penanggungjawab, wajib mengiri
pemberitahuan  tertulis  kepad:
Penyelengga Perkeretaapiar
Khusus yang menyatakan alas
spesifik atas penentuan tersebut de
Penyelenggara Perkeretaapis
Khusus dapat setelahnya melengks
atau mengajukan kemba
permohonannya kepada Otorita
Penanggungjawab.

Pasal 29

Apabila Kegiatan Pokok Usaha ye
dilayani oleh Perkeretaapian Khus
hanya boleh dilaksanakan untt
periode waktu tertentu, makazin
Operasi akan habis masa berlakur
pada saat Kegiatan Pokok Usa
tidak lagi dapat dilaksanaka
(dengan  memperhatikan  setia
perpanjangan atau pembaharue
dari otoritas yang terkait denga
pelaksanaan Kegiatan Pokok Use
berdasarkan peraturan perundg
undangan).

Apabila Kegiatan Pokok Usaha ye
dilayani oleh Perkeretaapian Khus

dapat terus dilaksanakan tang
batas waktu, maka Izin Opera
berlaku  untuk jangka  wakt

setidaknya [20 tahun], dan dapat
diperpanjang setelahnya, denge
ketentuan:

a. tetap tunduknya Pmeyelenggara
Perkeretaapian Khusus kepat
ketentuanketentuan dari Izin
Operasi; dan
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b. the continued operation of the
Principal Business  Activitie
served by the Special Railway.

[NTD: The validity period of the

®3)

Operating Permit should at leas
cover therepayment period of the
senior debt used to finance th
construction of the Special Railwdy

No later than[3 years] prior to the
expiration of an Operating Permi
the Special Railway Operator sh
either submit a written request tc
the Issuing Authority for ar
extension of the Operating Perm
pursuant to paragraph (1) o
paragraph (2), or provide the Issuir
Authority with a plan for the
proposed future use of the Speci
Railway infrastructure and rollin
stock.

[NTD: The proposed plan ca
include (for instance) the sale ¢
infrastructure and/or rolling stock
to a private third party operator or
to a Stateowned erity, the
conversion of the Special Railwa

Operator into a public railway
operator, or even (where
appropriate) the sale of the

underlying land or land rights for re
development]

b. dilanjutkannya penyelenggaraa
Kegiatan Pokok Usaha vyai
dilayani oleh Perkeretaapia
Khusus.

[NTD: Jangka waktu keberlakuan Izi

3)

Operasi  seharusnya  termasu
periode pembayaran kembali dan:
pinjaman yang digunakan untuk
mendanai pembangunan
Perkeretaapian Khusuk.

Penyelenggara
Khusus wajib mengajuka
permohonan tertuls kepada
Otoritas Penanggungjawab untt
perpanjangan Izin Opera:
sebagaimana dimaksud pada ayat
atau ayat (2), atau memberika
usulan  penggunaan  prasarar
Perkeretaapian Khusus de
lokomotif dan gerbong, kepad
Otoritas Penanggungjawal
selambatlambanya [3  tahun]
sebelum habisnya masa berlaku I
Operasi.

Perkeretaapis

[Catatan  untuk  pembahasan
Usulan penggunaan dapa
termasuk (contohnya) penjualar
atas prasarana dan/atau lokomotif
dan gerbong kepada operatol
swasta pihak ketiga atau kepade
Badan Usaha Milik Neara,
perubahan status Penyelenggar.
Perkeretaapian Khusus menjac
penyelenggara Perkeretaapiar
Umum, atau bahkan (apabils
memungkinkan) penjualan hak ata:
tanah/lahan untuk pengembangan
kembali]
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(4)

ANNEXES

A plan referred to in paragraph (! (4) Usulan yang dimaksud pada ayat

shall be subjecta approval by the
Issuing Authority, upon consultatio

harus mendapatkan persetujua
Otoritas Penanggungjawab, setel;

with the Minister, and taking intc melakukan konsultasi  denga

account the national, provincial an Menteri, dan dengar

local railway master plans. memperhatikan  rencana indu
Perkeretaapian nasional, propin
dan lokal.

(5) A plan approved by the Issuir (5) Usulan yang telah disetujui ole
Authority in accordance  witt Otoritas Penanggungjawa
paragraph (4) shall not depriv berdasarkan ketentuan pada ayat (
private parties of property rightsro tidak  boleh  berupa  usulai

interests without just compensatiol
in accordance with prevailing laws.

pengambilalihan hak atas proper
atau kepentingan suatpihak tanpa
adanya kompensasi yang lay
sesuai dengan hukum yang berlakt

(6) A written request for an extensiol (6) Permohonan tertulis untuk
referred to in paragraph (3) must b perpanjangan izin sebagaimat
accompanied by updated versions dimaksud pada ayat (3) hart
the information referred to in Article disertai dengan informas

()

(1)

4 paragraph (3) (other thanhe
engineering feasibility study).

The terms of the Operating Perm
may be adjusted at the time of th
extension, based on the results
the updated information referred tc
paragraph (6).

Article 30

If the Principal Business Activitit
served by the Special Railway &
transferred by the Special Railwi
User to another legal entity, th
Operating Permit may be transferre
directly to the acquirer of the
Principal Business Activities or to
separate legal entity meeting th
requirements of this Regulation.

(7)

(1)

sebagaimana dimaksud pada Pas¢
ayat (3), yang telah diperbahari
(selain kajian kelayakan rancal
bangun).

Jangka waktu Izin Operasi dag
disesuaikan pada saat perpanjang
dengan memperhakan isi dari
informasi yang telah diperbahart
sebagaimana dimaksud pada ay

(6).
Pasal 30

Apabila Kegiatan Usaha Pokok ye
dilayani oleh Perkeretaapian Khus
dialihkan oleh Penggune
Perkeretaapian  Khusus  kepas
badan hukum lainnya, maka Iz
Operasi dapat langsung dialihk:
kepada pihak yang melakuke
pengambil alihan Kegiatan Usal
Pokok atau kepada badan huku
berbeda lainnya yang memenu
ketentuan dalam Peraturaniin
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(2) The transfer referred to in paragrap (2) Pengalihan yang dimaksud pada a

®3)

(1)

(1) shall be subject to the pric
approval of the Minister, whicl
approval shall be conditional upo
fulfilment, by the proposed
transferee, of the conditions set oL
in Article 365 letters b and c ¢
Governmeait Regulation No. 56 o
2009, as well as such other technic
safety and operational requirement
as the Minister may reasonabl
impose.

The transfer referred to in paragrap
(1) shall also be subject to th
contractual rights of other users
the Special Railway infrastructul
pursuant to interconnection
agreements entered into ir
accordance wh the provisions of
this Regulation.

Article 31

An Operating Permit may b
terminated by the Issuing Authority:

a. following the permanent
cessation of the Principe
Business Activities served by tl
Special Railway;

b. upon a written determination by
the Minister that the Speal
Railway Operator is in materi
or persistent violation of the
terms of the Operating Permit o
any implementing regulatior
promulgated under Law No. 2
of 2007 on Railways; or

3).

(1)

(1) wajib mendapat persetujua
terlebih dahulu dari Menteri, yani
mana persetujuan tersebut
tergantung kepada pemenuha
syarat yang dimaksud dalam Pa
365 huruf b dan c Peratura
Pemerintah Nomor 56 Tahun 20(
oleh calon pengambil alih, seri
syaratsyarat lainnya seperti syar:
teknis, keselamatan dan operasior
yang secea wajar dapat diterapkar
oleh Menteri.

Pengalihan yang dimaksud pada a
(1) wajib pula memperhatikan hal
hak pengguna prasaran
Perkeretaapian Khusus lainnya ya
timbul dari perjanjian interkoneks
yang sesuai dengan ketentuan dale
Peraturan ini.

Pasal 31

Izin Operasi dapat dicabut ole
Otoritas Penanggungjawab:

a. sebagai mdak lanjut atas
terhentinya Kegiatan Poko
Usaha yang dilaksanakan deng
Perkeretaapian Khusus;

b. atas keputusan tertulis dai
Menteri yang  menyatakar
bahwa Penyelenggar
Perkeretaapian Khusu

melakukan pelanggaran materi
atau pelanggaran yanderus
menerus terhadap ketentual
dalam Izin Operasi ata
peraturan pelaksana lainny
yang dibuat berdasarka
UndangUndang Nomor 2t
Tahun 2007 tentanc
Perkeretaapian; atau

DEVELOPMENT OF SPECIAL RAILW
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c. upon the written request of the
Special Railway Operator.

d. |If the SpeciaRailway Operatol
referred to in letter c is &
separate legal entity referred tc
in Article 4 paragraph (3) of thi
Regulation, the written reques
must also be approved in writin
by the Special Railway User (
by each consortium member
the Special REmvay User is ¢
consortium).

(2) Prior to any termination referred tc

in paragraph (1) letters a or c, tF
Special Rilway Operator shal
submit to the Issuing Authority
plan for the future use of the Speci
Railway infrastructure and rollin
stock referred to in Article 2¢
paragraph (3), and the provisions
Article 29 paragraphs (4) and (
shall applymutatis muandis

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)

ANNEXES

c. atas permohonan tertulis dat
Penyelenggara Perkeretaapi:
Khusus.

d. Apabila Penyelenggar
Perkeretaapian Khusus adal:
badan hukum vyang berbed
sebagaimana dimaksud pac
huruf Pasal 4 ayat 3 huruf
permohonan  tertulis heus
disetujui secara tertulis olel
Pengguna Perkeretaapia
Khusus (atau oleh setiap anggc
konsorsium dalam hal Penggul
Perkeretaan Api KhusL
berbentuk konsorsium).

(2) Sebelum dilakukan pencabutan iz

sebagaimana dimaksud dalam ay
(1) huruf a atau c, Penyelengga
Perkeretaapian Khusus waj
menyerahkan usulan penggunaz
prasarana Perkeretaapian Khus
serta lokomotif dan gerbong di mas
yang akan datangyang mengact
pada ketentuan dalam Pasal 29 ay
(3), dan ketentuan dalam Pasal
ayat (4) dan (5) juga berlaku sece
mutatis mutandis
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(3) Before determining that the Specii (3) Sebelum

(4)

Railway Operator is in material ¢
persistent violation of the terms o
the  Operating Permit under
paragraph (1) letter b, the Ministe
shall give the Special Railwi
Operator [two] written warnings,
each with a grace period of at lea
[30 working days] to enable the
Special Railway Operator reasonal
G2 NBaLRyR (fké&ns
and correct any noted deficiencie
The Minister may reduce o
eliminate the applicable grac
period in the event of a materic
violation that poses a risk to huma
health and safety.

[Elucidation: The grace perio
should be reasonable in lightf the
nature of the deficiency and the
time reasonably needed to correc
the problem]

Each of the written warning:
referred to inparagraph (3) shall se
out the details of each violatiol
noted by the Minister and the actiol
required by the Special Railwe
Operator to correct the deficiency.

menentukan  apake
Penyelenggara Perkeretaapit
Khusus melakukan pelanggar:
material atau pelanggaran vyar

terusmenerus terhadap ketentual

dalam Izin Opeasi sebagaimani
diatur dalam ayat (1) huruf b
Menteri wajib memberikan
Penyelenggara Perkeretaapit

Khusus [dua] peringatan tertulis,
dengan masa tenggang masir
masing setidaknyd30 hari kerja]
untuk memberikan kesempatan ba
Penyelenggara Perkeretpian
Khusus menanggapi hahl yang
menjadi perhatian Menteri, dar
memperbaiki kekurangan yang ad
Menteri berhak untuk menguranc
atau meniadakan masa tenggal
yang berlaku apabila terdape
pelanggaran material yan
mengandung resiko  terhada
kesehatan tau keselamatan
manusia.

[Penjelasan: Masa tenggang haru
diberikan dengan wajar dengar
memperhatikan dasar dari
kekurangankekurangan yang ada
dan waktu yang diperlukan untuk
memperbaiki masalah yang adj.

Setiap peringatan tertuli
sebagaimana dimaksud dalam ay
(3) wajib menyatakan rincial

pelanggaran yang dimaksud ole
Menteri, serta tindakan yang hart
dilakukan  oleh Penyelenggal
Perkeretaapian Khusus untt
memperbaiki kekurangan yang ada
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ANNEXES

(5) In the event of a termination of the (5) Dalan hal terjadinya penghentiai

(6)

1)

Operating Permit referred to ir
paragraph (1), the Issuinguthority
shall take reasonable measures
preserve the contractual rights c
other users of the Special Railw:

infrastructure pursuant to
interconnection agreements entere
into in accordance with the

provisions of Chapter V of thi
Regulation.

In the event of a terminatior
referred to in paragraph (1) letter k
the Issuing  Authority, aftel
conferring with the Special Railwe
Operator and the Minister, sha
prepare a plan for the future use c
the Special Railway infrastructui
taking into account the national
provincial and local railway maste
plans. Such plan shall not depri
private parties of property rights o
interests without just compensatiol
in accor@nce with prevailing laws.

Article 32

In the event of a temporan
cessation of the Principal Busine
Activities, the Special Railwe
Operator shall notify the Issuin
Authority of the anticipated duratior
of the cessation.

(6)

(1)

Izin Operasi sebagaimana dimaks
dalam ayat (1), Otorita:
Penanggungjawab wajib mengaml|
tindakantindakan yang diangga
perlu untuk menjaga hakak
pengguna prasarana Perkeretaapi
Khusus lainnya yang timbul akib
adanya prjanjian interkoneksi yant
sesuai dengan ketentuan dalam B
V Peraturan ini.

Dalam hal terjadinya pencabuta
sebagaimana dimaksud dalam ay
(1) huruf b, Otoritas
Penanggungjawab, setele
berunding dengan Penyelengga
Perkeretaapian Khusus dan Mente
wajib menyusun usulan penggunai
prasarana Perketaapian Khusus ¢
masa yang akan datang, deng
memperhatikan  rencana  indu
nasional, propinsi dan daeral
Usulan tersebut tidak boleh berup
usulan pengambilalihan hak at:
properti atau kepentingan suati
pihak tanpa adanya kompense
yang layak sesuaflengan hukum
yang berlaku

Pasal 32

Dalam hal terjadinya penghentiar
sementara Kegiatan Pokok Usal
Penyelenggara Perkeretaapit
Khusus wajib  memberitahuka
kepada Otoritas Penanggungjawi
perkiraan jangka waktu penghentie
tersebut.
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1)

During a temporary
referred to in paragraph (1), th
Special Railway Operator shi
continue to operate and maintail
the Special Railway infrastructur
and the contractual rights of othe
users of the Special Railw:
infrastructure pursuant to
interconnection agreements entere
into in accordance with the
provisions of Chapter V of thi
Regulation shall be maintained.

Article 33
The holder of an Operating Pern

shall:

a. comply with theterms of Law
No. 23 of 2007 and it
implementing regulations;

b. comply with legislations in the

field of environmental
conservation;
c. remain responsible for the

operation of the Special Railwa

d. submit annual reports to the
Issuing Authority; and

@

.comply with legislation in relatior
to manpower as so that an
hiring shall be based o
character and abilities, not suc
things as ethnic backgrounc
age, sexual/gender orientation

cessatio (2) Selama

(1)

(2) Responsibility for the operationf a (2)

Special Railway, as referred to
paragraph (1) letter c, includes:

penghentian sementa
sebagaimana dimaksud dalam ay
(1), Penyelenggara Perkeretaapi
Khusus wajib untuk  teru
mengoperasikan dan memelihal
prasarana Perkeretaapian Khust
dan nenjaga halkhak pengguna
prasarana Perkeretaapian Khus
lainnya yang timbul akibat adany
perjanjian interkoneksi  sesus
dengan ketentuan dalam Bab
Peraturan ini.

Pasal 33

Pemilik Izin Operasi waijib:

a. mematuhi ketentuarketentuan
dalam Uhdangundang Nomor
23 Tahun 2007 dan peratura
pelaksananya;

b. mematuhi peraturan  yang
terkait dengan  kelestariat
lingkungan hidup;

c. tetap bertanggung jawab ata
penyelenggaraan Perkeretaapit
Khusus; dan

d. menyerahkan laporan tahuna

kepada Otoritas
Penanggungjawab; dan

e. mematuhi  peraturan  yan(
terkait dengan tenaga Kerj
sehingga setiap penerimaa
karyawan didasarkan pad

karakter dan kemampuan da
tidak berdasarkan latar belakar
suku, usia dan jenis kelamin.

Tanggung jawab ata
penyelenggaraan Perkeretaapit
Khusus, sebagaimana dimaks

pada ayat (1) huruf c, termasuk:
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®3)

(4)

a. responsibility for the operatior
and maintenance of thé&pecial
Railway infrastructure;

b. responsibility for the personne
who operate and maintain the
Special Railway infrastructure;

c. responsibility for the crew anc
other personnel who operate
the rolling stock or any Statio
facility; and

d. responsibility for any losses
suffered by third parties arisini
out of the operation of the
Special Railway.

ANNEXES

a. tanggung jawab ata:
penyelenggaraan dal
pemeliharaan prasaran

Perkeretaapian Khusus;

b. tanggung jawab atas persor
yang mengoperasikan da
memelihara prasana
Perkeretaapian Khusus;

c. tanggung jawab atas awak de
personil lainnya yan(
mengoperasikan lokomotif dal
gerbong atau fasilitas Stasil
lainnya; dan

d. tanggung jawab atas kehilange
yang diderita oleh pihak ketig
akibat penyelenggaraal
Perkeretaamn Khusus.

Responsibility for the personnel ar (3) Tanggung jawab atas personil d

crew referred to in paragraph (Z
letters b and c¢ includes thi
obligation to provide insurance i
accordance with prevailing laws.

The annual report referred to i (4)

paragraph (1) letter d must at lea:
contain data regarding:

a. the number of trains operated,;
b. frequency of train travel;
traffic capacity;

C
d. interruptions in service;
e. accidents;

f

inspections and maintenance fc
Special Railway infrastructur
and rolling stock;

awak sebagaimana dimaksud dale
ayat (2) huruf b dan c termasu
kewajiban  untuk  menyediaka
asuransi sesuai dengan ketentu:
perundangundangan yang berlaku.

Laporan tahunan yang dimakst
pada ayat (1) huruf d haru
mengandung d& mengenai:

a. jumlah kereta yang beroperasi;
b. frekuensi perjalanan kereta;
kapasitas lalu lintas;

c
d. gangguan pelayanan;
e. kecelakaan;

f

pemeriksaan dan pemeliharag

prasarana Perkeretaapia
Khusus serta lokomotif da
gerbong;
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1)

)

®3)

g. railworthiness testing records
for Special Railway infrastructut
and rolling stock; and

h. human  resources  records
including  qualifications  ant
training records.

CHAPTER V

INTERCONNECTION SPECIAL
RAILWAYS

Article 34

A Special Railway Operator me
subject to approval by thinister,

enter into interconnection
agreements with other railway
operators.

If the Special RailwayOperator

referred to in paragraph (1) is
separate legal entity referred to i
Article 4 paragraph (3) of thi
Regulation, the interconnectiol
agreement must also be approve
by the Special Railway User (or
each consortium member if the
Special Railway User is a
consortium).

A request for approval referred to i
paragraph (1) must include &
relevant  technical informatior

requested by the Minister to resure
the safety and security of th
proposed interconnection.

(1)

(2)

3)

g. catatan
prasarana
Khusus serta
kereta api; dan

pengujian  kelaika
Perkeretaapia
lokomotif da

h. catatan mengenai sumber day
manusia, termasuk kualifikasi
dan catatan pelatihan.

BAB V

INTERKONEKSI PERKERETAAPIA

KHUSUS
Pasal 34

Penyelenggara Perkeretaapis
Khusus dapat, dengan persetujui
Menteri, melakukan perjanjiar
interkoneksi dengan penyelengga
kereta api lainnya.

Dalam hal Penyelenggal
Perkeretaapian Khusus sebagaime
dimaksud pada ayat (1) adale
badan hukum vyang berbed
sebagaimana dimaksud pada Past
ayat (3) maka perjanjian interkonek
harus mendapat persetujuan da

Pengguna R&eretaapian Khusu:
(atau oleh setiap anggot
konsorsium dalam hal Penggui

Perkeretaapian Khusus berbent
konsorsium).

Permohonan  persetujuan  yan
dimaksud dalam ayat (1) waji
disertai dengan seluruh informa
teknis terkait yang diminta olel
Menteri untuk memastikar
keselamatan dan keamanan de¢
usulan nterkoneksi tersebut.
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ANNEXES

(4) An agreement referred to ir (4) Perjanjian sebagaimana dimaksi

paragraph (1) may contai dalam ayat (1) dapat mengandur
provisions allowing a Special Railw ketentuanketentuan yang
Operator to: memperbolehkan  Penyelenggare
a. access the infrastructure of th Perkeretaapian Khusus untuk:
other railway operator (and an' a. mengakses prasaran
other infrastructure to which the penyelenggara perkeretaapian
other railway operato has lainnya (dan prasarana lainny
access rights) for the purpose ! yang mana  penyelenggal
providing services in support ¢ perkeretaapian lainnya tersebt
the Principal Business Activities memiliki hak untuk

mengaksesnya) dengan tujue
menyediakan layanan untu
mendukung Kegiatan Pokc

b. arrange for the other railway
operator (if it is a public railwa

operator) to provide .

transportation services ir Usaha,

support of the Principal Busiss b. mengatur agar supay:
Activities over the other penyelenggara perkeretaéan
NI At ol éeQa Ay TN lainnya (apabila merupaka
other infrastructure to which the perkeretaapian umum) untul
other railway operator has menyediakan layanai
access rights; and transportasi untuk mendukung

Kegiatan Pokok Usaha deng
menggunakan prasarana kere
api dari penyelenggara keret
lainnya  tersebut maupur

consistent with the other railway prasaranaprasarana lainnyz
2 LISNF 2 NR& 0 dzi yang — mana  penyelenggars
perkeretaapian lainnya tersebt
memiliki hak untuk

mengaksesnya; dan

c. grant the other railway operatol
the right to access the Speci
wk At gl e I
infrastructure for any purpse

c. memberikan hak akses untu
menggunakan prasaran
Penyelenggara Perkeretaapi:
Khusus bagi penyelengga
perkeretaapian lainnya untul
tujuan apapun yang sesui
dengan usha penyelenggare
perkeretaapian lainnya tersebut

(5) If the other railway operator (5) Apabila penyelenggar.
referred to in paragraph (1) is perkeretaapian lainnya sebagaimal
public railway operator: dimaksud dalam ayat (1) adale

penyelenggara perketaapian

umum, maka:
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a. the agreement referred to ir
paragraph (1) may allow th
public railway operator to acces
0KS {LISOAL w |
infrastructure to operate a
public railway service, provide
that such infrastructure meet:
all applicablesafety and other
technical standards for publi
railways; and

b. Fye dzasS 27F GK!
infrastructure by the Specic
Railway Operator must als
comply with all applicable safet
and other technical standard
for public railways, as well &
Ministerial regulations regarding
interconnection agreements
with public railways.

paragraph (1) shaprovide for a fair
allocation of costs among the use
of any shared infrastructure.

public railway infrastructure by the
Special Railway Operator shall be
accordance with prevailing laws ar
regulations regarding publi
railways.

a. perjanjian sebagaimana yar
disebutkan pada ketentuan ay:
(1) dapat memperbolehkal
penyelenggara perkeretaapia
umum untuk mengakse

prasarana Penyelenggal
Perkeretaapian Kisus untuk
mengoperasikan layana
perkeretaapian umum

sepanjang prasarana yang a
telah memenuhi seluruh stande
keselamatan dan standar tekn
lainnya untuk perkeretaapial
umum; dan

b. segala penggunaan prasaral
umum oleh  Penyelenggar
Perkeretaapian Kusus juga
harus tunduk kepada seluru
standar keselamatan da
standar teknis perkeretaapia
umum, begitu juga dengal
peraturan Kementerian terkai

mengenai perjanjiar
interkoneksi perkeretaapiar
umum.

(6) The agreement referred to i (6) Perjanjian sebagaimana dimaksi

dalam ayat (1) wajib mengatL
mengenai pembagian biaya yal
wajar di antara pengguna prasarail
bersama.

(7) Access charges for theseu of any (7) Biaya akses atas penggunaan sef

prasarana perkeretaapian umut
oleh Penyelenggara Perkerefaian
Khusus harus sesuai deng
peraturan dan perundangan yar
berlaku di bidang perkeretaapia
umum.
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(8)

The agreement referred to
paragraph (1) shall not change tt
nature of the Special Railway, ai

ANNEXES

it (8) Perjanjian sebagaimana dimaks!

dalam ayat (1) tidak bolel
mengubah sifat dari Perkeretaapie

the Special Railway Operator sh Khusus, dan Penyelengga
remain responible for maintaining Perkeretaapian Khusus tete
and operating its infrastructure an bertanggung jawab untul

rolling stock in accordance with th
terms of the Operating Permit, an
in accordance with Law No. 23
2007 regarding Railways and |
implementing regulations.

memelihara dan mengoperasike
prasarana serta lokomotif da
gerbongnya berdasarkan ketentue
yang dinyatakan di dam Izin
Operasi, dan berdasarkan Undar
undang Nomor 23 Tahun 20C

tentang perkeretaapian serti

peraturan pelaksananya.

Article 35 Article 35

(1) If the proposed interconnectior (1) Apabila usulan interkoneks
referred to in Article 34 paragrap sebagaimana dimaksud pada Pa
(1) requires an expansion of th 34 ayat Q) memerlukal
length of the Special Railway lin perpanjangan atas jalu
the request for an agreemen Perkeretaapian Khusus, permohon:
referred to in Article 34 paragrap atas perjanjian sebagaismna

)

(1) may be made at the same time
an application forexpansion of the
Special Railway referred to in Artic
37 paragraph (1) letter a.

In such case, in addition to th
requirement referred to in Article 3°
paragaph (2), the Special Railwz
Operator shall include all necesse
information referred to in Article 3¢
paragraph (1), including a copy

the proposed agreement, along wit
a statement from the other railway

(2)

dimaksud dalam Pasal 34 ayat (
dapat dibuat bersamaan denge
pengajuan  perpanjangan  jalt
Perkeretaapian Khusus sebagaime
dimaksud dalam Pasal 37 ayat |
huruf a.

Dalam situasi tersebut, sebac
tambahan atas persyaratan yar
dimaksud dalam Pasal 37 ayat (
Penyelenggara Perkeretaapit
Khusus wajib menyertakan sege
informasi yang dibutuhkar
sebagaimana yang disebut di dale
Pasl 34 ayat (1), termasuk saline

operator confirming that it is willing atas usulan perjanjian, sert
to enter into the proposed pernyataan dari penyelenggat
agreement. perkeretaapian lainnya yan

menyatakan keinginannya untuk ik
dalam usulan perjanjian tersebut.
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(3) A request for an agreement referre (3) Permohonan

(1)

to in Article 34paragraph (1) may b
made by a proposed Special Railwn
Operator at the same time as a
application for IaPrincipal Approva
referred to in Article 4. In such cas
in addition to the applicatior
materials submitted to the Issuin
Authority and referred @ in Article 4
paragraph (2), the proposed Spec
Railway Operator shall submit to tF
Minister (with copy to the Issuin
Authority) all necessary informatio
referred to in Article 34 paragrap
(1), including a copy of the propose
agreement, along witha statement
from the other railway operatol
confirming that it is willing to entel
into the proposed agreement.

Article 36

In considering whether to approv (1)

an agreement referred to in Articl
34 paragraph (1), the Mister shall
first ensure compliance with the

atas perjanjia
sebagaimana dimaksud dalam Pa
34 ayat (1), dapat dibuat ole
pemohon Penyelenggar
Perkeretaapian Khusus bersaan
dengan pengajuan Persetujuan Iz
Prinsip sebagaimana yang dimaks
dalam Pasal 4. Dalam hal terseb
sebagai tambahan dari dokume
dokumen pendukung dar
permohonan yang telah diajuka
kepada Otoritas Penanggungjawi
dan sebagaimana disebutkan
dalam Pasal 4 ayat (2), pemoh
Penyelenggara Perkeretaapiz
Khusus wajib mengajukan kepai
Menteri (dengan salinan kepac
Otoritas Penanggungjawab) sege
informasi yang diperlukan menurt
ketentuan Pasal 34 ayat (1
termasuk salinan atas usule
perjanjian, serta pernyataan dal
penyelenggara perkeretaapia
lainnya yang menyataka
keinginannya untuk ikut dalar
usulan perjanjian tersebut.

Pasal 36

Menteri, dalam mempertimbangkal
untuk memberikan persetujuan ata
memberikan penolakan ata
perjanjian sebagaimana dimakslt

terms and conditions of Article 34 ¢ pada Pasal 34 ayat (1), jm
this Regulation. memastikan terlebih dahult
kepatuhan terhadap syarat da

ketentuan dalam Pasal 34 Peratur:
ini.
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(2) If the Minister determines that the (2) Apabila Menteri memutuskan bahw

®3)

proposed agreement does nc
comply with the terms anc
conditions of Article 34, the Ministe

usulan perjanjian tidak mematuf
syarat dan ketentuan sebagaimai
dimaksud pada Pasal 34, Mente

shall notify the Special Railwe wajib  memberitahukan  kepad
Operator, setting out the specifi Penyelengga Perkeretaapiar
reasons for the determination, an Khusus, mengenai alasan spes

the Special Railway Opor may

yang mendasari keputusan tersebt

thereafter resubmit a revised dan Penyelenggara Perkeretaapi
agreement to the Minister for Khusus dapat setelahny
approval. mengajukan kembali perjanjian yar

If the Minister determine that the
proposed agreement complies wit
the provisions of Article 34, thi

3)

telah direvisi kepada Menteri untu
disetujui.

Apabila Menteri memutuskan bahw
usulan perjanjian telah memenul
ketentuan sebagaimana dimakst

Minister shall notify the Specie pada Pasal 34, Menteri waji
Railway Operator, and the Spec memberitahukan Penyelenggal
Railway Operator shall thereafte Perkeretaapian Khusus, de
cause a public notice of th Penyelenggara Perkeretaapit

proposed agreement to be publishe
in a nationdly circulated newspaper.

Khusus wajilbsetelahnya melakuka
pemberitahuan publik atas usula

perjanjian tersebut, untuk
diumumkan dalam surat kabe
nasional.

(4) The public notice referred to il (4) Pengumuman kepada pubili
paragraph (3) shall provide & sebagaimana dimaksud pada ayat
opportunity for any interested wajib  memberikan  kesempata
person to object to the proposel kepada pihak yang memilil

agreement within a period of 3(
days from the date of the publi
notice.

(5) All objections shall be made in writir

to the Minister, with copy to the
Special Railway Operator, and sh
state the name of the objector an
the basis for the objection.

(5)

kepentingan untuk menyataka
keberatan atas usulan perjanjic
paling lambat 30 hari dari tangg:
pengumuman tersebut.

Setiap keberatanwajib dinyatakan
secara tertulis kepada Menter
dengan salinannya kepac
Penyelenggara Perkeretaapit
Khusus, dan wajib menyatakan nar
dari pihak yang menyataka
keberatan dan alasan mengajuki
keberatan.
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(6) If no objection has been received I (6) Apabila tidak ada keberatan yar

()

(8)

)

the Minister within the period
referred to in paragraph (4), thi
agreement shall be approved.

If one or moreobjections have beer
received by the Minister within the
period referred to in paragraph (4
the Minister may, after considerin
each objection:

a. approve the proposec
agreement;
b. approve the proposec

agreement subject to conditions

c. reject the promsed agreement;
or

d. refer one or more objections tc
the KPPU Komisi Pengawa:
Persaingan Usabafor further
consideration

A decision to reject a propose
agreement pursuant to paragrap
(6) letter ¢ or to approve a propose
agreement subject to condition
pursuant to paragraph (6) letter
shall not be made before giving tF
Special Railway @pator an
opportunity to respond in writing tc
the objections received by thi
Minister.

A decision to refer one or mor
objections to the KPPU pursuant
paragraph (6) letr d shall be made
only if the Minister determines tha
such objections raise issues falli
within the competence of the KPP
under prevailing laws an
regulations.

diterima oleh Menteri selam:
periode yang dimaksud pada ay
(4), perjanjian tersebut wajib untu
disetujui.

(7) Apabila satu atau lebih keberate

(8)

(9)

diterima oleh Menteri selame
periode yang dimaksud pada ay
(4), Menteri dapat, setelal
mempetimbangkan setiap
keberatan:

a. menyetujui usulan perjanjian;

b. menyetujui usulan perjanjial
dengan syarasyarat tertentu;

c. menolak usulan perjanjian; or

d. meneruskan satu atau lebi
keberatan kepada KPPU (Kon
Pengawas Persaingan Usal
untuk pertimbangan lebih lanjut.

Keputusan untuk menolak usule
perjanjian sebagaimana dimakst
pada ayat (6) huruf ¢ atau untu
menyetujui usulan perjanjiat
sebagaimana dimaksud pada ayat
huruf b tidak boleh dikeluarkar
sebelum memberikan Penyelengga
Perkeretaapian Khusus kesempat
untuk menanggapi secara tertul
keberatan yang diterima olel
Menteri.

Keputusan untuk meneruskan sa
atau lebih keberatan kepada KPF
sebagaimana dimaksuypada ayat (6,
huruf d wajib dikeluarkan hany
apabila Menteri memutuskan bahw
keberatan tersebut memunculka
permasalahan yang berada dala
kewemamham  KPPU  menun
ketentuan peraturan dar
perundangan yang berlaku.
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(20) In such case, the Special Rajlv (10) Dalam hal Menteri meneruske

h LISNY G2 NQRa | LILJ A keberatan kepada KPP
in abeyance pending the decision sebagaimana dimaksud pada ayat
the KPPU. permohonan Penyelenggar

Perkeretaapian Khusus har
ditangguhkan sementara menggu
keputusan dari KPPU.

CHAPTER VI BAB VI
EXPANSION OR IMPROVEMENT Ol PERLUASAN ATAU PERBAIKAN
SPECIAL RAILWAYS PERKERETAAPIAN KHUSUS

Article 37 Pasal 37
(1) A Special Railway Operator me (1) Penyelenggara Perkeretaapis
during the term of the Operating Khusus dapat, selama jangka wal
Permit, apply for a permibo: Izin Operasi, mengajukan izin untul
a. expand the length of the Speci a. memperpanjang jalu
Railway line; and/or Perkeretaapian Khusu:

b. improve existing Stations or ad dan/atau;

additional Stations. b. memperbaiki dan meningkatka
Stasiun yang elah ada atau
menambah Stasiun.

(2) A request for expansion referred t (2) Permohonan perluasan sebagaima

in paragraph (1) letter a shall b dimaksud pada ayat (1) huruf a waj
submitted to the relevant Issuini diajukan kepada Ortitas
Authority as set out in Article 1< Penanggungjawab terka
and shall follow,mutatis mutandis sebagaimana diatur dalam Pasal :
the requirements for an HPrinciple dan persyaratan untuk Persetujue
Approval and Construction Perm Prinsip dan Izin Pembangunan ya
referred to in Chapters Il and Il « dimaksud dalam Bab [l dan

this Regulation. Peraturan ini  berlaku mutatis

mutandis
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®3)

(4)

()

If the
expansion refered to in paragraph
(1) letter a is different from the
Issuing Authority for the Specii

wlkAf gl é h LIS NI i
Permit, jurisdiction over the
Operating Permit shall b

transferred to the Issuing Authorit
for the expansion upon issuance

the InPrincipal Approval for the
expansion, and the Issuing Authori
F2N) GKS {LISOALI ¢

Operating Permit shall not b
required to approve the granting c
the InPrinciple Approval for the
proposed expansion.

A request for improvemenreferred
to in paragraph (1) letter b shall b
submitted to the Issuing Authority c
the Operating Permit and sha
follow, mutatis mutandis the
requirements for an WPrinciple
Approval and Construction Perm
referred to in Chapters Il and Il «
this Regulation, except that the
applicant for the IAPrincipal
Approval shall, in all cases, be tl
Special Railway Operator.

The Issuing Authority may waive tt
requirement for a new planning
study if the nature and/or scope c
the improvement project does no

justify it, and the the Issuin
Authority may waive the
requirement for a new
environmental/so@l study if such
study is not required unde
prevailing laws given the nature ar
scope of the proposec

improvementproject.

(4)

(5)

Issuing Authority for the (3) Apabila Otoritas Penanggungjawi

untuk  perluasan  sebagaimar
dimaksud pada ayat (1) huruf
berbeda dari Otoritas
Penanggungjawab untuk 1zin Operi
Penyelenggara Perkeretaapit
Khusus, kewenangan atas Iz
Operasi wajib dialihkan kepac
Otoritas Penanggungjawab untt
perluasan setelah Keluarkannya
Persetujuan Prinsip untuk perluas:
, dan Otoritas Penanggungjaw:
untuk Izin Operasi Penyelengga

Perkeretaapian Khusus tide
diwajibkan untuk menyetuju
pemberian  Persetujuan  Prinsi

untuk usulan perpanjangan.

Permohonan untuk penambaha
sebagaimana dimaksud dalam ay
(1) huruf b wajib diajukan kepad
Otoritas  Penanggungjawab 1z
Opemasi dan wajib mengikuti, secal
mutatis  mutandis  persyaratan
Persetujuan  Prinsip dan Iz
Pembangunan yang mengacu pa
Bab Il dan IIl Peraturan ini, kecu
bahwa pemohon Persetujuan Prins
wajib, dalam setiap keadaan, adal;
merupakan Penyelenggai
Pekeretaapian Khusus.

Otoritas Penanggungjawab dap
mengesampingkan persyarate
sehubungan dengan analisis renca
baru apabila sifat dan/atau ruan
lingkup dari pengembangan proye
tidak memerlukan hal tersebut, da
Otoritas Penanggungjawab dap
mengesampingkan persyarate
mengenai analisis dampe
lingkungan/sosial apabila analis
tersebut diwajibkan dalan
peraturan perundangindangan
dengan mempedrnatikan sifat dan
ruang lingkup dari pengembange
proyek yang diusulkan.
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separate legal entity referred to il
Article 4 paragraph (3), the reque
for expansion or improvemen
referred to in paragraph (1) mus
also be approved by the Speci
Railway User (or by each consortit
member if the Special Railway Us
IS a consortium).

CHAPTER VII

CONVERSIODFF SPECIAL RAILWAY¢

Article 38

(1) A Special Railway may be convert

into a public railway, with the
approval of the Minister, under the
following circumstances:

a. at the request of the Specic
Railway Operator;

b. If the Special Railway Operat
referred to in letter a is €
separate legal entity referred tc
in Article 4 paragraph (3), th
request for conversion must als
be approved by the Specii
Railway User (or by eac
consortium member if he
Special Railway User is
consortium).]

DEVELOPMENT OF SPECIAL RAILW/
REGULATIONS (PHASE 3)

(6) If the Special Railway Operator is (6) Apabila

(1)

ANNEXES

Penyelenggar
Perkeretaapian Khusus adalah bad
hukum yang berbeda sebagaimal
dimaksud dalam Pasal 4 ayat (:
pengajuan petdasan atau perbaikar
peningkatan dan penambahan yai
dimaksud dalam ayat (1) juga har
disetujui oleh Pengguni
Perkeretaapian Khusus (atau ol
tiap anggota konsorsium jik
Pengguna Perkeretaapian Khus
adalah suatu konsorsium).

BAB VII
PERUBAHAN STATUS
PERKERETAAPIAN KHUSUS

Pasal 38
Perkeretaapian Khusus dap
berubah status menjad

perkeretaapianumum, berdasarkan
persetujuan Menteri, dengar
ketentuan sebagai berikut:

a. atas permintaan Penyelengga
Perkeretaapian Khusus;

b. Apabila Penyelenggare
Perkeretaapian Khusus vyar
dimaksud di dalam huruf

adalah sebuah badan hukui
yang terpisah  sebagaimar
dimaksud dalam Pasal 4 ayat (.
permohonan perubahan statu
juga harus disetujui olel
Pengguna Perkeretaapia
Khusus (atau oleh setiamggota
dari konsorsium jika Penggur
Perkeretaapian Khusus adal:
suatu konsorsium).
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)

1)

()

Cc. upon the expiration of the
Operating Permit, provided tha
such conversion is contemplate
in the plan referred to in Article
29 paragraph (3); or

d. upon the termination of the
Operating Permit referred tc
Article 31, provided that sucl
conversion is contemplated i
the plan referred to in Article 3:
paragraph (2) or in Article 3
paragraph (6).

Additional rules regarding the
conversion of Special Railways ir
public railways shall be included in
Ministerial Regulation on publi
railways.

CHAPTER VIII
USE OF SPECIAL RAILWAYS
TO SERVE THE PUBLIC INTERES

Article 39

In the event of a natural disaster ¢
similar emergency, the Issuir
Authority can request that a Speci
Railway be used temporarily to sen
the public interest.

A request referred to in paragrap
(1) shall be based on a finding, |
the Issuing Authoty, of a pressing
and temporary need fol
transportation of public goods o
persons for which the Specii
Railway could be used.

(2)

(1)

(2)

c. dikarenakan habis berlakuny
Izin Operasi, dengan syar
bahwa  perubahan status
tersebut dicantumkan ke dalar
rancangan yang dimaksud dala
Pasal 29 ayat (3); atau

d. setelah penghentian Izin Opera
sebagaimana dimaksud dala
Pasal 31 Peraturan ini, deng:
syarat bahwa perubahan statL
tersebut dicantumkan ke dalar
rancangan sebagaimar
dimaksud pada Pasal 31 ayat |
atau Pasal 31 ayat (6).

Ketentuan tambahan mengenai
perubahan status Perkeretaapie
Khusus menjadi perkeretaapic
umum akan diatur di dalamr
Peraturan Kementerian mengen
perkeretaapiarumum.

BAB VIII

PENGGUNAAN PERKERETAAPIAI
KHUSUS UNTUK MELAYANI
KEPENTINGAN UMUM

Pasal 39

Dalam hal terjadbencana alam atat
keadaan darurat yang serup.
Otoritas Penanggungjawab dap
meminta  suatu Perkeretaapia
Khusus untuk sementara waki
melayani kepentingan umum.

Permintaan sebagaimana dimaksi
pada ayat (1) wajib didasarkan pa
temuantemuan dari Otoritas
Penanggungjawab bahwa tapat
kebutuhan yang mendesak de
bersifat sementara untuk
pengangkutan barang umum de
orang yang mana dapat dilakuke
oleh Perkeretaapian Khusus.
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(3) The use of a Special Railway to se (3) Penggunaakan suatu Perkeretaapi

(4)

®)

the public interest as referred to il
paragraph (1) can take thferm of a
cooperation agreement between th
Special Railway Operator and tl
Issuing Authority, or a direct orde
issued by the Issuing Authority.

The cooperation agreement or dire
order refared to in paragraph (3
shall be valid for a period of nc

(4)

Khusus untuk melayani kepentir
umum sebagaimana dimaksud pa
ayat (1) dapat berbentuk suatt
perjanjian kerjasama antar
Penyelenggara Perkeretaapit
Khusus dan Otoritas Penanggu
jawab, atau dalam bentuk perinta
langsung yang dikeluarkan ole
Otoritas Penanggungjawab.

Perjanjian kerjasama atau perinte
langsung sebagaimanadimaksud
pada ayat (3) berlaku untuk jang}

more than 15 days, unless extend: waktu tidak lebih dari 15 hari
by agreement among the Issuir kecuali diperpanjang berdasarke
Authority, the Special Railwa persetujuan antara Otorita
Operator and the Special Railwi Penanggungjawab, Penyelengg:
User. Perkeretaapian Khusus de

The Special Railway Opéor shall
be entitled to fair compensation fo
the use of its infrastructure and/o
rolling stock in the public interest.

(5)

Pengguna Perkeretaapian Khusus.

Penyelenggara Perkeretaapit
Khusus berhak untuk mendapatke
imbalan yang wajar atas pemakaii
infrastruktur  dan/atau  gerbong

lokomotifnya untuk kepentingar
umum.
CHAPTER IX BAB IX
FINAL PROVISIONS KETENTUAN PENUTUP
Article 40 Pasal 40

This Regulation shall come into effect « Peraturan ini mulai berlaku pada tangc
ditetapkan.

the date of its
promulgation.
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ANNEXE 2: PROPOSED AMENDMENGSGOVERNMENT
REGULATIONS

AMENDMENT TO GOVERNMENT
REGULATION NO 56 OF 200RABNWAY
OPERATIONS

BY THE GRACE OF GOD ALMIGHTY
PRESIDENT OF THE REPUBLIC OF IND(C

PERUBAHAN ATAS PERATURAN PEMEF
NOMOR 56 TAHUN 2009 TENTANG
PENYELENGGARAAN PERKERETAAF

DENGAN RAHMAT TUHAN YANG MAHA
PRESIDEN REPUBLIK INDONESIA

Whereas: Menimbang:

a. the development of certain busines a. perkembangan beberapa kegiatan use

activities and investment in certain are¢
in Indonesia are dependent on th
existence of reliable transportatiot
infrastructure specifically for the purpos
of transporting products to be furthel
carried using diffent modes of
transportation or for further processing

dan penanaman modal di beberapa bida
tergantung dari keberadaan infrastruktt
yang dapat diandalkan khususnya unt
tujuan  mengangkut barang yan
selanjutnya akan menggunakan sara
transportasi lainnya atau untuk prose
produksi selanjutnya

b. the involvement and participation of the b. keterlibatan dan partisipasi dari sekt
private sector in the development ¢  swasta dalam pengembangs
Special Railways is considered an urg Perkeretaapian Khusus dianggap seba
matter to be dealt with as Specicé masalah yang penting untuk ditanga
Railways are a solution to the limite dikarenakan Perkeretaapian Khus
transportation infrastructures currently merupakan sebuah jan keluar akan
available in Indonesia sarana transportasi terbatas yang ada

Indonesia

c. based on the above considerations al c. berdasarkan pertimbangan di atas d
to provide a clear legal basis ar  untuk memberikan dasar hukum yang jel
guidelines for the development an  dan panduan untuk pengembangan di
implementation of Special Railways it penerapan Perkeretaapian Khusi
therefore = deemed  necessary t dianggap perlu menetapkan perubahe
promulgate an amendment  tc atas FRraturan Pemerintah Nomor 5i
Government Regulation No. 56 of 20( Tahun 2009 tentang Penyelenggara
on Railway Operations Perkeretaapian

Considering: Mengingat:

1. Article 5 (2) of the 1945 Constitution 1. Pasal 5 (2) Undanmdang Dasar Negar

Republik Indonesia Tahun 1945;

2. Law No. 23 of 2007 oRailways (the State 2. Undangundang Nomor 23 Tahun 20C

Gazette of the Republic of Indonesia Ye
2007 Number 65 Gazette of the Repub
of Indonesia Number 4722);

tentang Perkeretaapian (Lembaran Nege
Republik Indonesia Tahun 2007 Nomor
Tambahan Lmbaran Negara Republi

Indonesia Nomor 4722);

DEVELOPMENT OF SPECIAL RAILW

REGULATIONS (PHASE 3)
FINAL TECHNICAL REPORT



ANNEXES

3. Government Regulation No. 56 of 2009 3. Peraturan Pemerintah Nomor 56 Tahi
Railway Operations (State Gazette of t 2009 tentang Perglenggaraan
Republic of Indonesia Year 2009 Numk Perkeretaapian (Lembaran Nega
129 and Supplement No. 5048); Republik Indonesia Tahun 2009 Nom

129 dan Tambahan Lembaran Neg:

Nomor 5048);
TO DECIDE MEMUTUSKAN
To promulgate: Menetapkan:
GOVERNMENT REGULATION PERATURAN PEMERINTAH TEN
AMENDMENT TO GOVERNME PERUBAHAN ATAS PERATURAN PEMEF

REGULATION NO 56 of 2009 ON RAIL NOMOR 56
OPERATIONS

TAHUN 2009 TENTA
PENYELENGGARAAN PERKERETAAPIAM

Article | Pasal 1

To amend some provisions of Governme Beberapa ketentuan dalam Perature

Regulation No. 56 of 2009 on Railw Pemerintah Nomor 56 Tahun 2009 tental

Operations (ftate Gazette of the Republic « Perkeretaapian (Lembaran Negara Repul

Indonesia Year 2009 Number 129 a Indonesia Tahun 2009 Nomor 129 di

Supplement No. 5048) as follows: Tambdan Lembaran Negara Nomor 504
diubah sebagai berikut:

1. To amend the whole Article 350 as
follows:

1. Mengubah seluruhnya Pasal 350 sehingc
berbunyi sebagai berikut:

G! NNAOES opn atlalrft opn

(1) Perkeretaapian Khusu

menghubungkan satu atau lebi
and can also include one or more wilayah dari usaha yang dilayanin
stations located outside of such dan dapat meliputi satu atau lebil
areas. stasiun yang bertempat di lua
wilayah tersebut.

(1) Special Railway connects one or
more areas of the business it serve

(2) A station referred to in paragraph
(1) can include another area used i

(2) Stasiun sebagaimana dimaksud dal:
ayat (1) dapat meliputi wilayal

part the principal business activitie:
served by a special railway, a
connecting point with another
railway or other mode of
transportation, or a connecting
point to an offtaker, supplier, or
service provider of the special

NI Af gl & dza SNIb¢

lainnya yang digunakan sebag
bagian dari kegiatan usaha pok«
yang dilayani oleh suatl
perkeretaapian khusus, suatu fiti
penghubung dengan jalur kereta a
lainnya atau sarana transporta
lainnya, atau suatu titik penghubun
kepada pembeli, pemasok ata
pemberi jasa dari penggun
LISNJ SNBGFIF LAY 1
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Article 2 Pasal 2

This Regulation shall come into effect on tl Peraturan ini mulai berlaku pada tangg
date of its pomulgation. ditetapkan.
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AMENDMENT TO GOVERNMENT

ANNEXES

PERUBAHAN ATAS PERATURAN

REGULATION NO 72 OF 2009 ON PEMERINTAH NOMOR 72 TAHUN 2(
RAILWAY TRAFFIC AND OPERATIC TENTANG LALU LINTAS DAN ANGKL

KERETA API

BY THE GRACE OF GOD ALMIGH DENGAN RAHMAT TUHAN YANG M/

PRESIDENT OF THE REPUBLIC (

ESA

INDONESIA PRESIDEN REPUBLIK INDONESI.
Whereas: Menimbang:
a. the development of certain busines a. perkembangan beberapa kegiate

activities and investment in certai
areas in Indonesia are dependeon
the existence of reliable
transportation infrastructure
specifically for the purpose c
transporting products to be furthe
transported using other means ¢
transportation modes or for furthel
processing

usaha dan penanaman modal
beberapa bidang tergantung da
keberadaan infrastruktur yang dap:
diandalkan khususnya untuk tujue
mengangkut barang yang selanjutn
akan menggunakan sarar
transportasi lainnya atau untuk pses
produksi selanjutnya

b. keterlibatan dan partisipasi dari sekt:

b. the involvement and participation o privat dalam pengembanga
the private sector in the developmen Perkeretaapian Khusus diangg
of Special Railways is seen as sebagai masalah yang penting unt
urgent matter to be dealt with a: ditangani dikarenakan Perkeretaapi:
Special Railways are a solution to t Khusus merupakan sebuah jali
limited transportation infrastructures keluar akan sarana transpadi
currently available in Indonesia terbatas yang ada di Indonesia

c. based on the above consideratior c. berdasarkan pertimbangan di atas d
and to provide clear legal basis ar untuk memberikan dasar hukum yar
guidelines for the development an jelas dan panduan untu
implementation of Special Railways pengembangan dan  penerape
is therefore deemed necessary | Perkeretaapian Khusus dianggap pe
promulgate the amendment tc menetapkan perubahan ata
Government Regulation No. 72 Peraturan Pemerintah Nomor 7
2009 on Railway Traffic an Tahun 2009 tentang Lalu Lintas de
Operations Angkutan Kereta Api

Considering: Menimbang:

1. Article 5 (2) of the 1945 Constitution 1. Pasal 5 (2) Undanmdang Dasal
Negara Republik Indonesia Tah
1945;
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2. Law No. 23 of 2007 on Railways (t 2. Undangundang Nomor 23 Tahu
State Gazette ofthe Republic of 2007 tentang Perkeretaapia
Indonesia Year 2007 Number ¢ (Lembaran Negara Republ
Gazette of the Republic of Indones Indonesia Tahun 2007 Nomor ¢
Number 4722); Tambahan Lembaran Nega

Republik Indonesia Nomor 4722);

3. Government Regulation No. 72 3. Peraturan Pemerintah Nomor 7
2009 on Railway Traffic an Tahun2009 tentang Lalu Lintas da

Operations (State Gazette of tr  Andutan Kereta Api (Lembarar

Republic of Indonesia Year 20 Negara Republik Indonesia Tah
Number 176 and Supplement N 2009 Number 176 dan Tambah

5086):; Lembaran Negara Nomor 5086);

TO DECIDE MEMUTUSKAN

To promulgate:

GOVERNMENT REGULATION PERATURAN PEMERINTAH TEN

AMENDMENT TO GOVERNMI PERUBAHAN ATAS PERATL

REGULATION NO 72 of 2009 ON RAIL PEMERINTAH NOMOR 72 TAHUN

TRAFFIC ANDPERATIONS TENTANG LALU LINTAS DAN ANGK
KERETA API

Menetapkan:

Article | Pasal 1

To amend a provision of Governme Mengubah ketentuan dalam Perature

Regulation No. 72 of 2009 on Railw Pemerintah Nomor 72 Tahun 20(

Operations ((State @Gatte of the tentang Lalu Lintas dan Angkutan Kere

Republic of Indonesia Year 2009 Numl Api (Lembaran Negara Republik Indone

176 and Supplement No. 5086) Tahun 200 Number 176 dan Tambahe

follows: Lembaran Negara Nomor 5086) seba
berikut:

1. To amend paragraphs (2), (3), (4) ar 1. Mengubahayat (2), (3), (4) dan (5)
(5) of Article 161 as follows: dari Pasal 161 sebagai berikut:

a! NGAOES wmc atl arFrf wmcwm

(1)[no change]

(2) Transportation services by Spec
Railway shall, unless otherwis
directed by the Minister, compl
with general safety,
environmental and operationa
requirements applicable to publi
railways.

(1) [tidak berubah]

(2) Pelayanan angkutal
Perkeretaapian Khusus waji
kecuali dalam hal ditentuka

selainnya oleh Menteri
mematuhi ketentuarketentuan
sehubungan dengal

keselamatan, lingkungan da
operasi yang berlaku untu
perkeretaapian umum.
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(3)

(4)

(5)

Transportation services
Special Railway refred to in
paragraph (1) can b
integrated with other Specia
Railway networks and publi
railway networks.

In the event that Specie
Railway transportation
services are integrated with
public railway network as
referred to in paragraph (3)
approval must be receivel
from:

a. the Minister for nationa
railway track network;

b. the governor for provincie
railway track network; or

c. the regent/mayor for
regency/city railway trek
network.

In the event that Specie
Railway transportation
services are integrated witl
another  Special Railwa
network as referred to in
paragraph (3), approval mus
be received from:

a. the Minister, for integratior

with  the network of
another special
transportation service

connecting provinces;

b. the governor, for integration
with the network of another
special railway
transportation service
connecting regencies/cities
within one (1) province; or
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angkutau
Perkeretaapian Khusus
sebagaimana dimaksud pac
ayat (1) dapat diintegrasika

dengan jaringan  pelayana
Perkeretaapian Khusus lainn
dan jaringan pelayana

perkeretaapian umum.

(4) Dalam hal pelayanan angkute

Perkeretaapian Khusu
diintegrasikan dengan jaringa
pelayanan perkeretaapian umun
sebagaimana dimaksud pac
ayat (3), harus mendape
persetujuan dari:

a. Menteri, pada jaringan jalu
perkeretaapian nasional;

b. gubernur, pada jaringan jalt
perkeretaapian provinsi; atau

c. bupati/walikota, pada jaringai
jalur perkeretaapian
kabupaten/kota.

(5) Dalam hal pelayanan angkute

Perkeretaapian Khusu
diintegrasikan dengan jaringa
pelayanan Perkeretaapia
Khusus dinnya sebagaiman.
dimaksud pada ayat (3), hart
mendapat persetujuan dari:

a. menteri, untukpengintegrasian

dengan jaringan pelayana
angkutan perkeretaapian
khusus lainnya yani

menghubungkan antarprovinsi

b. gubernur, untuk
pengintegrasian dengan
jaringan pelayanan angkutan
perkeretaapian khusus lainnye
yang menghubungkan
antarkabupaten/kota dalam 1
(satu) provinsi; atau
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c. the regent/mayor, for c. bupati/walikota, untuk

integration with the pengintegrasian dengan
network of another special jaringan pelayanan angkutan
railway transportation perkeretaapian khusus lainnye
serviceconnecting servies yang menghubungkan

within one (1) regency/city. pelayanan dalam 1 (satu)

1Fodzldt §Sykl2it

Article 2 Pasal 2

This Regulation shall camnto effect on Peraturan ini mulai berlaku pada tangc
the date of its promulgation. ditetapkan.
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ANNEXE 3: MINUTES ®SFAKEHOLDER MEETINGS

Meeting with Nugroho Indrio (MOT offices, Jakarta$ April 2011

Nugroho Indrio (Secretary dhe DGR), Asenar Nangtjik Rekap, Efi Novara, Benny
Bernarto, Guy Des Rosiers

An explanation was provided by Pak Efi and M&T to Pak Nugroho as to the purpose of
the meeting and that the study has now reached Phase Ill whereby the new team
established byindll will work on preparing drafts amendments to the current PPs as
well as a new Permen relating to SRs.

In respect of the list of preliminary questions prepared by M&T, Pak Nugroho said that
in this meeting he will not discuss the substance of the goastbut more to provide a
general idea. In principle, Pak Nugroho seems to approve the idea of not only
developing a new Permen but also amending the relevant PPs and asked the team to
provide an idea/argument to support the proposal for amendments farsideration.

Pak Nugroho will support and assist the consultant team in convincing other agencies
to accept the proposed amendments if the presented reasons for amendments are
acceptable to him.

¢KS SaitloftAakKYSyd 2F |y L! 2obiceavil arrafigeifarOdza 4 SR |y
an invitation letter to be issued to the relevant agencies invited to join the IAWG.

Meeting at Indll Offices (Jakarta)April 11, 2011

Efi Novara, Shirley M. Oroh, David Lupton, Asenar Nangtjik Rekap, Benny Bernarto, Guy
Des Rsiers, Revie Hamzah, Umi Kulsum

Pak Efi opened the meeting by introducing everyone and setting out a tentative
schedule for upcoming stakeholder meetings. M&T distributed a draft form of term
sheet (for illustrative purposes only) and a preliminary lisegal and policy issues for
further consideration.

The schedule for upcoming stakeholder meetings and the proposed composition of the
inter-agency working group (IAWG) were discussed, as well as the schedule for various
deliverables and IAWG meetings.

Thediscussion next turned to whether one or two draft PPs would be needed. After
some discussion, the group agreed that PP 56/2009 and 72/2009 already constitute all
necessary implementing Government Regulations; therefore, we need to propose
amendments to he existing regulations rather than drafting an entirely new PP.
Therefore, the consultant team will propose amendments to existing PP 56/2009 and
72/2009, together with a draft Permen.

There was a brief discussion regarding the draft Permen prepared Byib2910.
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A general discussion ensued on a number of legal issues requiring further investigation,

including the definition of exclusivity and what the Railway Law actually requires, and

whether SPVs can be used to establish SRs. The discussion alsal edvether a SR

aK2dZ R 0S ofS (42 OKIFINBS | W¥FSSQ> FyR ¢KIF{d NI
another railway. Finally, the concept of LPR was discussed, particularly in connection

with the requirement for public tender under Perpres 67/20054atnded by Perpres

13/2010).

Meeting with MEC Coal (Plaza Marein, Jakarta)l April 2011

Mezra Esa (VP Development, MEC Coal), Gaylord Watkins (board member and legal
consultant, MEC Coal), Rafael Hari Wijayanto (General Marmagegal, MEC Coal),
Febina Danuningrat (Director, TOP), Naveen Chandralal (CEO, MEC Coal), Graham
Gleave (AusAID M&E), Efi Novara, Shirley Oroh, Asenar Nangtjik Rekap, David Lupton,
Benny Bernarto, Guy Des Rosiers

The first part of the meeting was led by Graham Gleave fandsed on M&E issues
NBfFGAy3 (42 tKIFI&S LL 2F GKS LINRB2SOG yR a9/ |/

With respect to specific proposals contained in the FR, MEC Coal noted that the end of

life recommendations (particularly the terms governing a possible twsea of the SR

to the Government at the end of the license period) would be useful to implement, as

these issues were largely left open in negotiations between MEC Coal and regulators.

MEC Coal also mentioned that there were open issues regarding proper caaydin

between the term of the coal IUP and the term of the SR license, which should ideally

be harmonized in an implementing regulation. The company also noted that the
recommendations in the FR with respect to SRs, if implemented, would solve most of

MEC/ 2+ f Qa NBYIFIAYAYy3 LINRBoOofSYazr a2 (GKS ySg 02y O0F
NEf St yi 02 0KS O2YLI}yeQa AAlddzr GA2yd a9/ /
recommendations in the FR regarding minority shareholdings or control through

contractual provisionswould be very useful if implemented in the form of new

regulations.

The company offered to provide the consultant team with assistance and relevant
R20dzySyida NBIFNRAYy3I GKS oF Ol INRBdzyR 2F a9/ [ 21
as the process leadirig the issuance of the regulatory approvals to TKK.

¢KS RAAOdzaaAz2y GKSy (Gdz2NYySR (2 GUKS A&aadsS 27% S
structure. The company noted the existence of 2004 BKPM Guidelines which allow 95%

foreign ownership of an SR. Thexgmany also confirmed that MOT was comfortable in

issuing an irprinciple license to TKK based on the fact that TKK and TOP (the IUP

holder) were under indirect common control by a single offshore (Singapore) entity. As

part of the license conditions, howek;, MOT insisted that TOP take a 5% holding in

¢CYYZ YR GKIFIG GKS O2YLIyASa SyYyaGdSNI Ayd2 I+ W5SS
materials produced by TOP. MEC also confirmed that the common control scenario

DEVELOPMENT OF SPECIAL RAILW

REGULATIONS (PHASE 3)
FINAL TECHNICAL REPORT



ANNEXES

accepted by MOT for SR licensing purpoges equally acceptable to MEMR for
purposes of Permen 28.

MEC Coal now considers the railway project to be bankable based on the approvals
received from MOT.

With respect to future issues, MEC Coal has discussed with MOT the possibility of
expanding the us of the SR to allow for the transportation of aluminum ore for
another company that is part of a same corporate group. While the terms of the
license are so far restricted to the activities of TOP, the MOT seems open to further
discussion on this issue.

With respect to possible future requests by third parties for access to the rail
infrastructure, the company stated that MOT requests for such access would be
considered, provided they are both feasible and mutually beneficial. However, no real
thought hasbeen given so far to this issue.

As a practical matter, the company noted that under the current PP 56/2009, a
construction license for an SR can be obtained only after at least 10% of the land has
been acquired and the company has obtained an IMB. Howélhercompany cannot
realistically obtain an IMB if only 10% of the land has been acquired. Therefore, the
license conditions should be made more practical and realistic. The company offered to
provide other practical suggestions with respect to improvhmeglicensing process.

The land acquisition process remains difficult and time consuming. A business to
business scheme with the land owners has been adopted. Liaison with the relevant
authorities has also been conducted to ensure that the land to be esgjuias not
been allocated by the authorities for other projects.

Meeting with Dr Indra Darmawan (BKPM offices, Jakaray April 2011

Dr Indra Darmawan (Director of Capital Investment Deregulation), Shirley M. Oroh,
Asenar Nangtjik Rekap, David Lupt@enny Bernarto

Dr Indra Darmawan explained that his directorate is dealing with various investment

matters, including railways. With respect to SRs, he explained that he was directly

Ay@2t SR Ay a9/ [/ 21tQa NIAf Gl @éswiNR@SOU | yR L
Although BKPM is of the view that SRs can be operated by a separate special purpose

vehicle, MOT was apparently of the view that the SR operator should be the entity

dzy RENIF {1 Ay3 GKS O2NB o0dzaAySaa 6KvieDke 6KS {w A
SR is not a profitable enterprise and thus should be linked to the core business (in the

case of MEC Coal, the business of the coal mining concession holder, TOP). MOT, upon
consultation with BKPM and the Ministry of Economic Affairs, finallgezhto issue

the inprinciple license to TKK (the special purpose railway affiliate of MEC Coal) on the

condition that the concession holder take a small shareholding in the SR operator.

aOY
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The difficulty in convincing MOT was due to differences of opinidhinvthe MOT as
to the interpretation of the provisions of UU 23/2007, PP 56/2009 and PP 72/2009, in
particular with respect to SRs.

Dr Darmawan further pointed out that, in his view, should other business entities be
interested in establishing a special SR operator, the entity should take a direct
shareholding in the SR Operator. Dr Dermawan supports the development of SRs as
this will attract more investors. Some foreign investors have already approached BKPM
for the possibility of developing SRs along the model used in the case of MEC Coal.

As to foreign ownership in the SR, Dr Darmawan explained that there is no restriction
in the foreign ownership and thus foreign shareholders should be allowed to own
majority shares in the SR. The 2004 BKPM application guideline, which allows 95%
foreign ownership in SRs, should have been replaced by the Negative List of
Investment, which does nahention any restrictions or limitations regarding SRs.

Dr Darmawan approved the idea of establishing an IAWG and agreed to participate.

Meeting with BKPM (BKPM Offices, Jakartd@ April 2011

Rudy Salahuddin (Director of Exhibition and Promotionideuhammad Nasir Udin

Latief (Deputy Director for Mineral Resources Affairs, Directorate of Planning for
Agribusiness and Natural Resources), Shirley Oroh, Asenar Nangtjik Rekap, David
Lupton, Benny Bernarto

Ir. Tamba Hutapea, the Deputy Head of InvestinPlanning could not attend the
meeting due to another engagement.

With respect to the question whether SR must be owned and operated by the same

SyaAade GKFG OFNNRASAa 2dz2i GKS WYLFAY OGA@AGRBC
Muhammad Nasir explained & following the case of MEC Coal, the SR may be owned

and operated by a different entity. During the meeting, BKPM used the presentation

materials prepared in relation to MEC Coal. With respect to other questions that have

been raised in our letter, thegaid that they will further study the questions and

provide a written response. However, the general view is that it appears BKPM is open

with the idea of amending the SR regulation if that would mean more foreign

investment in Indonesia.

When asked abouthe possibility of an unsolicited project under Perpres 67/2005 (as
amended by Perpres 13/2010) to be conducted through direct appointment, BKPM
stated that the issue is subject to the view of the MOF, which seems to believe that if a
project only attracs a single vendor, it should not be covered under Perpres 67/2005.
BKPM also informed us that the agerftygether with Bapenas, MOF, etc.) are working

to further amend Perpres 67/2005 in the near future.
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To date it appears that MEC Coal is the only orenvestment in SRs that BKPM has
handled, although we were also informed that they have been in discussion with a
Russian company for the development of another SR to support a coal business located
in Central and East Kalimantan.

Meeting with BambangGatot Ariyono (MEMR offices, Jakartq)L5 April 2011

Bambang Gatot Ariyono (Director General), Glaham Gleave (AusAID M&E), Asenar
Nangtjik Rekap, Shirley Oroh, David Lupton, Benny Bernarto, Guy Des Rosiers

The first part of the meeting was led by Grah&teave and focused on M&E issues
relating to Phase Il of the project.

As a matter of policy, MEMR would be consulted for any changes in UU 23/2007, to
avoid conflicts between UU 23/2007 and UU 4/2009. The Director General expressed
his support for effortdo relax existing requirements relating to SRs.

The case of PT Bukit Asam was mentioned as a precedent for the concept of a
cooperation between a coal mining company and a railway company. The subject of
Permen 28 and restrictions on transactions betwedP lholders and affiliated mining
services companies was also briefly discussed.

The Director General mentioned that tender is the general rule for contracts with
mining services companies (whether affiliated or not). With respect to transactions
between IWP holders and affiliated mining services companies, the issue of profits and
transfer pricing is an important consideration for MEMR.

The Director General expressed the view that multiple IUP holders should be served by
a single SR, and that MEMR wouldéao problem supporting such a proposal.

With respect to the proposed IAWG, the Director General indicated that he would send
a member of his legal team, and will be awaiting a formal request from Indll for this
purpose.

Meeting with DGR (Karya Buildingakarta)g 15 April 2011

Asril Syafei (Director of Railways Traffic and Transport), Prasetyo (DGR Traffic),
Bernadette E.S. Mayashanti (DGR Traffic), Efi Novara, Shirley M. Oroh, David Lupton,
Guy Des Rosiers, and other members of the DGR team

Pak Asril wa very supportive of reform in the area of SRs, provided that such reform
could be done within the limits of what is permitted under UU 23/2007. He stressed
that proposed changes should have a very clear basis and be accompanied by
explanations. He also beves that the role of Government with respect to SRs should
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be clearly spelled out (e.g., regulatory control over safety and operational issues).

¢CKSNB Aa a42YS O2yOSNYy 2y 5DwQa aARS GKFG { w:

operate outside of Governmérmontrol.

Pak Asril also expressed concerns about the concept of LPR, as set out in the FR. His
view is that UU 23/2007 allows only for two types of railway: SRs and PRs, and he
doubts whether a third category can be created without amending UU 23/2007.

M&T explained that something close to an LPR could be set up without changing the
essential nature of a SR. Article 374 of PP 56/2009 could be used as basis for
establishing a set of interconnection rules that would allow multiple SR operators to
share a nawork without jeopardizing the nature of the SR. M&T also indicated that the
exclusive use rule should be relaxed by allowing SR operators to be affiliated with the
core business they serve, and that the petiotpoint rule (Article 350 of PP 56/2009)
shoud also be relaxed. Moreover, SRs should not be subject to tender under Perpres
67/2005 (as amended by Perpres 13/2010).

Pak Asril seemed receptive to these ideas, but stressed that we should focus primarily
on the new Permen, and only secondarily on anmandts to the existing PPs. He also
asked the consultant team to consider other options involving the use of BUMNSs.

hiKSNJ YSYOSNE 2y thF]1 !'aNxtQa GSIY SELINBaasSR
lead to large SR networks that present both jurisdictibissues and problems with

respect to planning. A suggestion was also made about incorporatingnamnidpoly

provisions in the new Permen or through amendments to the existing PPs.

With respect to the complexity of the current licensing scheme, Pak rsritioned
that a simplification would be feasible, but would have to be done very carefully.

In terms of logistics, Pak Asril seemed very happy with the idea of setting up an IAWG,
and wants his team to be closely involved. He proposed that the workingpgrloould

not be too big, so that progress can be made quickly. He emphasized the importance of
timing in producing the new Permen.

Meeting with BAPPENAS (BAPPENAS offices, Jalat@April 2011

Ikhwan Hakim (Directorate of Transportation), Dr. PetBusnarsono (Directorate of
Transportation) Shirley Oroh, David Lupton, Guy Des Rosiers

M&T explained the work to be completed in Phase 1ll, and the proposed approach to:
(a) relax exclusive use requirements to expressly permit certain affiliates to &R as
operators; (b) develop simple interconnection rules based on Article 374 of PP 56/2009
to allow for the development of shared SR networks; (c) relax the potpbint rule of

Article 350 of PP 56/2009; (d) provide for flexible @iderm provisions hat allow

MOT and the SR developer to negotiate what will happen to the infrastructure at the
end of the license; (e) simplify the SR licensing procedures; (f) clarify that SRs are
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exempt from Perpres 67/2005 tender requirements; and (g) coordinate the td#rthe
SR license with the term of the license applicable to the core business.

BAPPENAS indicated that it would support reforms in the SR sector to encourage
greater private infrastructure development.

Meeting with DGR Traffic (Karya Building, Jakar@1 April 2011

Pak Prasetyo (DGRPromotion and Business Development), Israfulhayat (M@dad
of Road Transport and Railway Regulation), Efi Novara, Asenar, David Lupton, Shirley
M. Oroh, Benny Bernarto, Guy Des Rosiers, and other DGR staff.

The meeing opened with a brief presentation by Asenar on the results from Phase 2 of
the project and the subsequent peer review process.

DGR observed that Phase 2 was focused mostly on policy, and that what is needed in
Phase lll is a way to implement needed @plchanges in a manner that is consistent
with Indonesian law.

Outside of MOT, there is a perception that MOT is reluctant to implement the Railway

[F6® CNRY aht¢Qa LRAYG 2F @OAS6I K2SOSNE (KS
existing law and regulains are often difficult to understand and apply, and drafting

the implementing regulations amounts at times to an exercise in guesswork. There is a
LISNOSLIIA2Y 6A0GKAY ah¢ GKIG GKS RSLINIYSyidQa
restrictive language coatined in the law and regulations.

M&T then made a presentation outlining in some detail the specific reforms proposed
by the consultant team.

DGR asked if it would be possible to implement needed reforms through a Permen,

without amending the law or existg PPs. M&T responded that probably 90% of the

GSFYQa LINRPLIZ&ASR NBF¥2NXa O2dZ R 0SS AYLI SYSY(GSR
targeted changes to existing PPs (e.g., to relax the goipbint rule) would also be

highly desirable.

The idea that an SRuald be interconnected to other railways without losing its status
was greeted positively, as was the idea that an SR operator need not be the actual
client served by the SR, but could be a separate entity controlled by, or under common
control with, the atual client.

The idea that an SR could be formed by a consortium of businesses was perceived as
being somewhat more controversial, though DGR seemed prepared to consider it with
an open mind.

DGR seemed preoccupied by the thought that an SR might enderfirg too much
power over its client unless the terms of the contract (especially the price) were
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carefully controlled. The consultant team acknowledged that competition law issues
could arise in certain cases, but that a simple mechanism to addresgi@gsecases
would be preferable to tight controls over commercial contract terms.

The consultant team suggested that state control should be limited as much as possible
to issues of safety, environmental, technical and competition. In other areas, SRs
shoud be given the flexibility needed to operate.

Pak Israful asked the consultant team to explain in writing the difference between the
proposed interconnection rules and the proposed rule regarding consortiums.

DGR asked whether the Government could requies¢ S dzaS 2F 'y {wQa
The consultant team responded that, under the proposed approach, the Government
should be able to enter into an interconnection agreement with an SR just like anyone
else.

M&T asked why the current license approval pree@as so complicated. DGR agreed
that the process was complicated, and that timing of the approval process could be
streamlined. However, the number of required approvals cannot be cut.

Various other issues were then brought up for discussion by DGRdimglwhether

MOT should give reasons for rejecting an application, and whether the Government
aK2dzf R NBOSAQGS | WNRelfdeQ FNRBY NIAfgl @
client involved.

Meeting with Tulus Hutagulung (CMEA offices, PAIK Buildiiadgarta)- 27 April 2011

Tulus Hutagulung (Assistant Deputy for Transportation Infrastructure), Asenar, Benny
Bernarto, Guy Des Rosiers.

Pak Tulus referred to a recent (early April) article in an IRAI supplement to Tempo
Magazine in which Deputy Minist@@ambang Susantono apparently mentioned that
SRs are not subject to tender requirements. He also described for us the role of the
CMEA.

M&T then explained the purpose of Phase Ill, described the salient points of our

AY TN

2 LIS N.

proposed approach to reform, and expré&s® (G KS O2yadzZ GFyd GSFYQa Ay

closely with DGR in drafting proposed implementing regulations.

Pak Tulus also raised the issue of PP 38 of 2008 (which amends PP 6 of 2006 on the
Management of State and Regional Assets) and its impact on infcagte
development.
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Meeting with DGR (Karya Building, Jakartad May 2011

Pak Prasetyo, Pak Setyo Gunawan, Pak Kurniawan Agung S., Asenar, Efi Novara, Revie,
Umi, Benny Bernarto, Guy Des Rosiers

The meeting was announced as one of many reguleetings with DGR to coordinate
our efforts in drafting implementing regulations for SRs. M&T reminded DGR of the
limited time for this project, and the need to have draft implementing regulations prior
to the first scheduled FGD on 18 May. M&T also ancednthat a preliminary draft
Permen was already nearing completion, and that it was hoped the draft could be
shared with DGR sometime next week.

DGR mentioned two recent applications for SR. One was received from the Adani

Group (India), which intends tcay coal from a PTBA mine in Tanjung Enim (South

Sumatra) to Tanjung Carat, where the Adani Group intends to build a port. Per the

LINE L2ASR | INBSYSyilizx AG Aa SELSOGSR GKFG GKS
and carry it to the port. In additionhe SR will also carry coal on behalf of PTBA. The

second application involved a Bakrie real estate development project, which plans to

develop a small SR to connect several buildings. The SR in this case would be built and

operated by third party having telationship with the developer.

The case of PTBA and BATR was also briefly mentioned, particularly with respect to the
practical difficulty of transferring an dprinciple license from PTBA to BATR (which is
expected to act as the SR operator).

With respect to endof-project life issues, DGR mentioned that certain regional
governments were keen to get hold of SR assets at the end of the license period. The
consultant team discussed its basic proposal for-efigroject life issues (i.e., that the

SR opertor should be free to dispose of the assets at the end of the license), and
explained that flexibility could be built into the implementing regulations (e.g., the
infrastructure could be put to public use, provided that fair compensation is paid to the
SRoperator).

The formation of the inteministerial working group was also briefly discussed.

It was agreed that another meeting with DGR would be held next week.

Meeting with DGR Traffic (MOT Offices, JakarteD May 2011)

Prasetyo, Imelda, Kurniawan Agurs. (and one other DGR Traffic staff), Shirley M.
Oroh, Benny Bernarto, Guy Des Rosiers.

GOl policy is to encourage investors to enter the railway business. However, it is
important that draft Permen be based on the existing Railway Law.
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When consultantéam explained part of the proposal to separate SR Proponent from
SR Operator, with the possibility of issuingPhincipal Approval to one entity and
Permits to the other, DGR suggested instead that we find a way of transferring In
Principal Approval to jmposed operator (if different), rather than having 2 different
licensees (which may require amendment of PP).

The consultant team also suggested a workable test to determine actual control, which
could be used as a basis for setting out the permitted retethip between SR client
and SR operator. The issue of whether anything other than majority shareholding
should be considered was discussed, with consultant team explaining that a flexible
test based on actual control is common in many commercial corgrddte key for DGR
should be that actual control can be verified (e.g., by requiring parties to submit
shareholders agreement). If parties do not want to submit governance documents,
they can also ensure majority shareholding as a substitute. The paiat te be overly
accommodating to investors, but to offer a viable choice of alternative models. Actual
control can be a workable alternative to majority shareholding, but DGR must be able
to verify that actual control exists.

One issue brought up time arafain by DGR is the fear that SR should not exert too

much power over its client. In practice, this issue should not pose any real problem, as

{w Oly 2yfte aASNIBS 2yS OftASyld o0O0ILIABSOP® az2NB2
test, client (or itsparent) will always be in a position to ensure that SR does not abuse

its position.

DGR brought up an interesting example from the aviation industry, where Garuda,

which is not allowed by law to operate a charter business, is nevertheless allowed to

operai S OKI NISNJ FfAIKGA (G2 aadzZlJll2NLé AGA YFAY o
ONRBIR AYGSNIINBGFGAZ2Y 2F GKS 02y O0SLIi 2F &a&dzL)
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(suggesting that a client and operator could be two entirely unaffiliated legal entities,

so long as the contractual relationship between them is exclusive).

Meeting with Mr. Baitul Ikhwan, Head of the Legal Division of the Directorate
General of Railways, Ministry of TransportationKarsa Building, " Floor, 30 May
2011

Mr. Baitul Ikhwan, Mr. Rusno (Legal Section, Directorate General of Railways), Ms.
Mariana (Legal Section, Direcate General of Railways), Mr. Darwin Djajawinata
(Ministry of Transportation), Guy Des Rosiers, Benny Bernarto, Efi Novara, Asenar,
Shirley M. Oroh, David Lupton

The meeting was opened by the consultant team explaining that, following the first
Focus Gyup Discussion (FGD) held on 20 Mary 2011, the next step would be to
establish a working group consisting of representatives from various ministries as well
as from the private sector.
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Mr. Baitul stated that he welcomed the proposals from the consultaaim and that

his team would study the proposals. He added that actually his legal division was
currently preparing a draft ministerial regulation on Special Railways (SR). It is
understood by the consultant team that the draft mentioned by Mr. Baitul asde
prepared by his team is different from the draft provided to the Indll team dated
November 2010. However, the team was informed by Mr. Baitul that at this stage the
draft could not yet be shared as his team was still collecting comments from various
parties.

In relation to the draft regulations prepared by the consultant team which were
presented during the first FGD on 20 May 2011, Mr. Baitul said that they would review
the proposed drafts and to the extent possible would combine the proposals with the
draft ministerial regulation that he and his team were currently working on.

The consultant team then explained to Mr. Baitul regarding the main key issues and
proposals provided in the proposals prepared by the consultant team, among others,
the consotium, SR Proponent concept and the peiatpoint rule. Mr. Baitul and his
team seemed to generally accept the proposed SR Proponent and consortium concept
as well as the proposal that the holder of theprinciple permit (ie the SR proponent)
could appant/use a differrent entity as the holder of the construction and operating
licenses so long as a certain relationship and means of control was established
between the holder of the uprinciple permit and the holder of the construction and
operating licenss. In relation to the pointo-point rule, the case of PT BATR was given
as an example by Mr. Baitul that he was generally of the same view and he explained
that they were also considering the possibility of allowing the SR (in the case of PT
BATR) to lao serve the interests of the affiliated company of PT Bukit Asam.
Nevertheless, Mr. Baitul also emphasized that there needed to be a certain limitation
as to the pointto-LJ2 A y i NXz S5 o6dzi GKSe& g2dxZ R OSNIFAYyf @
drafts. He poited out the history of SRs, which were mainly used previously in sugar
plantations and thus served only limited areas.

In respect of the issue of interconnection, Mr. Baitul explained the different views
within the Ministry of Transportation regarding thretatus of an SR if it interconnects
with a PR. The first view (which seems to be endorsed by Mr. Baitul) was that the SR
would remain an SR. However, its operation would be subject to the regulations on
PRs. The second view was that in the event of aaenection (between an SR and a
PR) the SR would become a PR.

On the proposed amendments to the Government Regulations, Mr. Baitul in general
supported the idea, but felt that the process will take some time. He explained the
difficulties encountered in elveloping the regulation on SRs and pointed out that to
date the ministry had issued approximately 39 ministerial regulations, but none of
them were related to SRs.

Finally, Mr. Baitul appreciated the involvement of and proposals provided by the
consultart team and said that he and his team would study and consider the proposals.
He pointed out that he was well aware of the problems currently faced by investors as
he has also been involved in intensive discussions with the relevant investors. In this
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ideas that can effectively and widely address all the issues related to SRs, not just
dealing with the specific issues encountered by certain investors.

Mr. Baitul closed the dcussion with a message that his team would be happy to have
subsequent discussions with the consultant team on the draft regulations.

Meeting with MEG- Aston Kuningan Apartment, 31 May 2011

Mezra Esa (MEC, VP Development), Rafael Hari Wijayanto @das&tal Manager
Legal), Guy Des Rosiers, Asenar, Benny Bernarto

G 5DwQa NBljdzSadz GKS Oz2yadzZ GFryd GSHY YSG gA
feedback on the drafts presented during the first Focus Group Discussion (FGD).

Mr. Mezra said that MEC is merally happy with the drafts. He pointed out, however,
the necessity to liaise with other ministries to ensure the effective implementation of
the proposed draft regulation. The given example which seemed to be their main
concern is the regulation of th#linistry of Energy and Mineral Resources (MEMR)
restricted the use of affiliated company in providing services to holders of mining
license (IUP). In addition, Mr. Hari also suggested we coordinate with the Ministry of
Law and Human Rights (MOLHR) as aggrisom the MOLHR is required in respect of
changing and/or determining the purposes and objectives of a limited liability
company. This relates to the line of business of the holder of the SR operating permit.

During the meeting, Mr. Mezra also presedteome suggestions from MEC relating in

particular to the definition of control, and asking that the term specifically refer to

WRANBOG FYR AYRANBOGQ O2y(iNRBt® a9/ Aa LI NIAOC
as the SR proponent, as it appearsttMEC intends, in the future, to have the SR serve

other affiliated companies.

When asked about their view relating to the status of assets of SR following the
expiration of its license (including if the assets were to be assigned to the government
with or without compensation), Mr. Mezra said that currently MEC does not have any
particular view and should be flexible, so long as the requirement relating to the status
of the assets is stipulated in the beginning of the project. This way, MEC should be able
to prepare and adjust their plan relating to the SR to accommodate the relevant
situation. However, Mr. Mezra added that a distinction might be made between the
underlying land rights (which will still have value at the end of the term) and the
railway asets.

In relation to the land acquisition process, Mr. Hari and Mr. Mezra admitted that
private oneon-one negotiations with landowners can sometimes be difficult. With

regard to the requirement to provide evidence of 10% of land as a requirement to
obtainthe construction license, Mr. Mezra believes that 10% is sufficient.
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With respect to interconnection, MEC raised the issue of whether an SR proponent

O2dzZA R 2060GFAY | LISNYAG (2 O02yadNd¥zOd | aARAY3
stock. The consultdrteam explained that, within the framework of the draft Permen,

the SR licensee is required to obtain both a construction permit as well as an operating

permit. As a practical matter, however, the essential obligations of the licensee under

the operatingpermit could be to maintain and operate the infrastructure (i.e., the
AARAY3AOX GKAES YF{1Ay3 dzasS 27 Fy20KSNJ 2 LISNI
interconnection agreement approved by MoT.

Lastly, the consultant team suggested that MEC check with itsetends to any

requirements relating to the timeframe for obtaining the operating permit following

the issuance of the construction permit. Mr. Mezra agreed to check, and was further

informed by the consultant team that the current proposed draft alreadgtams a

LINE A aA2y GKIG 62df R Syl ofS (#4882 KATFREONIAZESKE FO
holder of the operation license, subject to the fulfillment of specific conditions.

Meeting with the Ministry of Agriculture - Legal Division of the Mimsitry of
Agriculture, JI Harsono RM no 3 Ragunan, Jakarta Selatan Buildin@ flody, 6 June
2011

Suharyanto (Head of Legal Bureau), Pujianto Ramlan, Novianto, Guy Des Rosiers,
Shirley M. Oroh, Benny Bernarto.

The consultant team met with the Ministry @égriculture for feedback on the drafts
presented during the first Focus Group Discussion (FGD).

Mr. Suharyanto explained that in the agricultural sector the common and preferred
method of transportation is using public roads. The reason for this is iagyublic
roads is affordable for small scale farmers (which the majority of Indonesian farmers
are). Nevertheless, the Ministry of Agriculture was interested in knowing more about
the SR concept and whether it could be used for transporting agricujpooducts.

Mr. Suharyanto pointed out certain difficulties in using SR for transporting agricultural
products and livestock. The first difficulty is the land acquisition process for the railway,
in particular on the island of Java. It is also the casé ithalava most agricultural
businesses are small scale businesses and therefore the SR concept may not be
workable for small scale farmers as the cost would be too high for them. He added that
for agricultural and livestock products there is only a limiteehber of points of entry

and departure for the required quarantine. A special port used by a mining company
may not be approved by the Ministry of Agriculture as a point of entry or departure for
agricultural and livestock products. There is also aneissfi contamination if
agricultural products and/or livestock are transported together with other products
such as coal. The Ministry imposes certain requirements in relation to the
transportation of livestock and certain agricultural products.
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In relationto the land acquisition process, Mr. Suharyanto and his team pointed out

that in developing SR, the operator should take into account Law No. 41 of 2009

regarding the Protection of Sustainable Food Agricultural Land. The law provides that

land which has &éen determined to be Sustainable Food Agricultural Land is protected

and its function may not be changed. The only exception is when it comes to the public

interest. For the public interest, the function of Sustainable Food Agricultural Land can

be changedinder the prevailing laws and regulations. Government Regulation No. 1 of

2011 regarding the Determination and Change of Function of Sustainable Food
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allows a change of fumion for land procurement for the public interest.

Meeting with MEMR (7th floor JI Merdeka Selatan no 18, Jakarta Pusdtune 2011
Arif Indarto (MEMR), Guy des Rosiers, Benny Bernarto, Asenar

The consultant team provided explanations to Mr. Arf @ the background and
purpose of the discussion, as well as background in relation to the special railway
project in particular, and the involvement of Indll in prior phases.

Mr. Arif welcomed the idea of establishing SRs particularly for the purpdse o
transporting coal from mining area to a designated destination. He addressed three
issues of which SR operators should be aware when developing the SR, namely: the
railway capacity (taking into account the volume of coal to be transported),
environmental and social issues (he pointed out the necessity to conduct
environmental analysis), and the issue in relation to protected forests. Mr. Arif further
stated that the issues that he mentioned required coordination with certain relevant
authorities and thushe pointed out that the development of SR regulation and its
implementation should be in coordination with other relevant ministries and
authorities.

When asked about the issues regarding affiliation as provided in Permen MEMR

28/2009 and the issues of ¢htransportation fees (whether such can be considered as

I 02aid O2YLRyYySyild o6& (KS YAyAy3da fA0SyasS oL!toO
believes that the two issues require coordination with the Directorate General of

Mineral and Coal as well as edmation with other relevant ministries.

Meeting with MOT (Karya Building, Y1Floor)¢ 7 June 2011

Prasetyo, Israfulhayat, staff of Mr. Baitul, Efi Novara, Suyono Dikun, Guy Des Rosiers,
Benny Bernarto, Shirley M. Oroh, Asenar

The consultant team eXpined the schedule in relation to Phase 3 and the tight
timeframe for finalization of the draft implementing regulations, including the
proposed schedules for FGDs and IAWG meetings. Mr. Prasetyo explained the schedule
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of certain officials of the MOT, aride discussion led to the adjustment of some of the
proposed schedules. The team further explained the meetings that the team had
recently had with MEC, ESDM and the Ministry of Agriculture, as well as the proposed
meetings to be held with PT INKA (PeodePT Adani Global and BATR.

The meeting discussed, among other things, issues relating to consortiums, affiliation
and control. Mr. Israful addressed his suggestion that there should be a limit to the
number of businesses that could be allowed to forntansortium, as well as the
number of clients that an SR should be permitted to serve. His suggestion was in the
event that there is no SR already in existence, then there should be no limitation as to
the members of the consortium. However, if a speciailway has already been
established, then a limitation should be provided to limit the number of additional
businesses that may later on join as part of the consortium.

In relation to the status of special railway at the end of its use, it was suggegtel.b
Israful that the assets/infrastructure should be delivered to the government without
compensation. Otherwise the operation shall be responsible for dismantling the
infrastructure. The team believed that the draft Permen should provide greater
flexibility as to the status of the assets, and that the status should be subject to
discussions between the operator and the relevant authorities a few years before the
end of the life of the asset (as a SR). It was agreed, however, that the SR should not be
treated as a concession.

Meeting with PT INKA (Persero) (M&T officesyJune 2011

Surjanto (GM Business Development); Sigit Sugiarto ST (Business Development
Division), Guy Des Rosiers, Benny Bernarto, Shirley M. Oroh, Asenar

PT INKA is in the business bfanufacturing railway products and providing
engineering, trade and maintenance services. As explained by Mr. Surjanto, INKA is
also looking to expand its business to include integrated provider solutions, the
purpose of which is to assist businesses tatot want to be directly involved in the
transportation business, but which require transportation services, including
construction and financing of transportation infrastructure and facilities.

Mr. Surjanto explained to the team several projects tha€A\s currently involved with
and/or in the process of discussing with potential clients/partners. The primary issue
that INKA is facing in developing the structure for the interest of their prospective
clients is that it is understood that INKA cannot the holder of the SR operation
license as the license should be held by the client. The projects that were mentioned by
Mr. Surjanto are the Bakrie Epicentrum project in which Bakrie intends to install a 1 km
railway located within the property. The infiascture in relation to railway will be
owned by a subsidiary of Bakrie, and INKA will be the proposed operator of the railway.
Another project is in respect of a palm oil plantation owned by PT Astra Agro Lestari,
where the owner of the plantation requisesan SR to transport the palm oil to its
processing plant.
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The team explained that, in its view, INKA may be able to establish a special purpose
vehicle (SPV), either alone or in a joint venture with the client, and that such SPV could
serve as the Seperator and license holder. Upon learning of the concept, Mr. Surjanto
FAZNIKSNJ SELX FAYSR GKIG GKS RATFAOMA 6ASa Ay T2
do not want to be involved in the transportation activities at all, and prefer to leave the
transportation activities to INKA. In addition, according to Mr. Surjanto, it is difficult for
INKA to establish a subsidiary SPV, as the establishment must first be approved by the
Minister of BUMN, being the shareholder of INKA. If INKA is to establightiran one

SPV, each to serve a different client, then Mr. Surjanto predicted that the process of
obtaining the required approval would be tindnsuming and there is no guarantee

that the approval will eventually be granted.

Meeting with PT AdanGlobal (M&T officesy; 8 June 2011

Ganeshan V (President Director); Satish Yanmandra (GM Railway Proejct), Guy Des
Rosiers, Benny Bernarto, Shirley M. Oroh

The meeting began with a presentation of the Adani Group in general and a description
of their bushesses in Indonesia and elsewhere. PT Adani Global at the moment has
mining blocks in East Kalimantan and South Sumatra.

PT Adani is planning to build infrastructure to move coal to the vessel, and beyond

onto the high seas. Thus Special Railway infratdeNBE A a 2yfe& | LI NG 27
overall plan. The future plan is to carry 35 million tons/annum for the next 20

years. At the moment an SPV had been established, PT. Adani Sumsel. The shares are

98% owned by Adani Global and the remaining 2% areedvioy the South Sumatra

Government.

They understand the Railway Law of 2007 as being quite flexible and as permitting
PT.Adani Sumsel to execute its plan as a mining transportation services company, with
all coal coming exclusively from a single clieainely PT. Bukit Asam. For that reason
they have acquired a Mining Services Business Permit for Transportation using Railway
from the South Sumatra Governor.

As regards the status of the project, PT Adani has entered into a Heads of Agreement
with PT. BukiAsam and the South Sumatra Government to serve as the basis for the
Railway project to transport coal from PT. Bukit Asam in the South Sumatra region. PT
Adani has also conducted the Feasibility Studies for their 290 KM length Railway.

They have submitted request for IfPrinciple Approval to the Governor in September
2010, and the application is still pending.

PT Adani consider that the Special Railway infrastructure should be treated as a private
asset (not a concession). As to what should happen &aédbsets after they are no
longer used for their intended purpose, they oppose any automatic transfer to the
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government, but would consider a negotiated transfer based on a residual value
calculation.

They provided the consultants with copies of their Hedd\greement, Mining Services
Business Permit, and also an approval from BKPM for the establishment of PT Adani
Sumsel.

Meeting with DGR Legal Divisian13 June 201t Gedung Karsa"? Floor

Baitul Ihwang Head of DGR Legal Division; Prawgtbeputyof DGR Legal Division;
Chusnul (DGR Legal Division); Rizki H. Basuki (DGR Legal Division); Guy Des Rosiers;
Asenar; Shirley Oroh; and other members of DGR Legal Division staff.

Pak Prawoto, on behalf of the Legal Division, informed the consultant teahe dfegal
S5APAAA2Y Qa4 @GASsa a4 FTff2payY
1. In respect of who that can operate/develop an SR:

a. A company which has the main business activity; or

b. An affiliated company. Affiliated company means a subsidiary company with
majority shares of more than 50% own by thempany being served or a
company controlled by other company by means of voting rights in general
meeting of shareholders.

2. Inrespect of who can be served by the special railways:
a. A company which has the main business activity; or

b. Members of the sameorporate Group or affiliated companies which have the
same main business activity or the same commodity;

Legal Division disagrees with the concept of consortium, or the idea that an SR can
serve members of the same corporate group but with different miairsiness
activities or commodities.

3Ly NBALISOG 2F tAYAGIGAR2Y 2F aGYFAYy odaAySaa |

1. Mining services business cannot be considered as main business activity under
the regulations on railways;

2. Coal trading business cannot be considered as main busicésgy under the
regulations on railways;

The Legal Division explained that the above views were based on the consideration
that PP 56/2009 requires a company to have specific area of main business. Mining
service business and coal trading business @b mave any specific area of
business. The main business activity is also in reference to the elucidation of Article
161 PP 72/2009 and so far is rather limited to the sectors of coal mining business,
plantation, and tourism.
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4. By the closing of the meetingak Baitul perceived that this kind of discussion was
helpful in order to exchange ideas and thoughts thus proposing an intensive
meeting of one or two days between Indll consultant and DGR Legal Bureau. This
proposal is also in response to the consultdn§ I YQa NXBljdzSad G2 asSs
[ SAIf 5AGAaAA2Y QA 26y tSN¥YSyYy S5NFXFaGzZ a2z GKIF
Such meeting is proposed to take place in part during a weekend to assure full
concentration and to avoid distractions from the Legal Divi@ién NB 3 dzf I NJ 42 NJ @

Meeting with BATR (BATR Offices, Jakagd)3 June 2011
Rudiantara, Amir Faisol, Shirley M. Oroh, Guy Des Rosiers

Mr. Rudiantara provided corporate information regarding BATR, then explained his
view that the sustainability of the proped regulatory framework is vital for the
development of SRs.

2 A0K NBaLlSOG G2 GKS yIlF{idaNB 2F {waxX aNX» wdzRALI
view that an SR should not be treated as a concession. As regards the proposal for SR

operator to submit a pla for future use of the assets, Mr. Rudiantara generally agreed

with the idea, but suggested that such plan be submitted 3 years prior to the intended

end of the SR operation (instead of 2).

Mr. Rudiantara also expressed the view that the Permen shoula:rolglar that the SR
operator may charge a fee to the client, as such provision is essential for the successful
financing of SR projects.

From a mining law perspective, Mr. Rudiantara did not believe that transportation
services would fall under the tendezquirements of Permen (MEMR) 28/20009.

Meeting with DGR (Karya Building,  Floor)¢ 14 June 2011
Retno Sari, Kurniawan Agung, Eddy, Shirley Oroh, Guy Des Rosiers

The consultant team went over the draft Permen with DGR staff page by page (using an
overhead projector) and addressed various technical, legal and language questions
requiring clarification.

Meeting with DGR Legal Division (Novus Hotel)7-18 June 2011

Bpk. Baitul, Prawoto, Agus, Mariana, Kusno, Efi Novara, Shirley M. Oroh, Asenar,
Dawin Djajawinate, Benny Bernarto, Guy Des Rosiers

Opening speech by Bpk. Efi
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Bpk. Baitul and Bpk. Prawoto delivered their remarks as follows:

a. Bpk. Baitul stated that the meeting was useful for his department to be able to
study and consider which propdsafrom the Indll team can be included in the
RN} TG 2F GKS aAReimérdi E NDHANNIZFHUE | d $§2y 36 BINS LI NJ
division. Bpk. Baitul stated that the draft Permen would be issued by his
department and thus any proposals from the consattteam to be included in the
draft Permen must first be understood and accepted by the legal division.

b. Bpk. Prawoto stated that this discussion should always take into account
regulations higher in the hierarchy. He also stated that there must be a distin
between Public Railways (PR) and Special Railways (SR). This distinction is required
to prevent a Special Railway being used as a facility for certain parties who wish to
operate a PR in order to avoid tender requirements.

The consultant team (Guynd Ms. Shirley) then explained the 6 (six) main constraints
in a special railway (using a slide presentation delivered to the Working Group
meeting) and the proposed solutions for the constraints presented during the meeting.

Bpk. Baitul then stated thahese proposals were interesting and it would be good to
discuss them in further in detail. He then stated that the proposals could be merged
with concepts from the legal division. For example, in the legal division concept, assets
are not treated as a caression and it would be very interesting to discuss this matter
further regarding what will occur to the assets after the expiry of the license.

Bpk. Prawoto conveyed that a further detailed discussion could take place after the
lunch break.

Bpk. Prawotahen stated that in principle he agreed to open the investment. In the

case of BATR, he stated that a Special Railway can serve a company and its affiliate as

long as (the company) is the majority shareholder of its affiliate. He further proposed

with regard to the pointto-point rule that the Special Railway would pass several

points. The legal division had already prepared a draft which could be shared later. He

then stated that an amendment to Government Regulation No. 56 of 2009 regarding

the Operation2 ¥ | wPRASBE/200820 6@A (0 K NI 3 ltoMBint g wad KS L2 A y
not yet necessary.

With regard to interconnection, there were differences regarding the legal basis upon
which the legal division based the interconnection: the Railway Law as appose
Article 374 of PP 56/2009.

With regard to the status of the assets, a special railway is not a concession. Therefore,
it would need to be discussed whether after the expiry of the operational term the
assets would be transferred to the governmento@come a public railway, which were

the current alternatives available.

With regard to licensing, the legal division proposed a specific time limit within which
to issue a license. In the event of any differences with the regional government, the
difficulty would be to have a discussion with the regional government to resolve the
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differences. (Thus it would be necessary) to grant authority to the regional
government.

With regard to the interconnection, it could change its status to become a public
railway. However, this was still being discussed internally by the Ministry of
Transportation due to a conceptual difference.

Further, initially Special Railways were available, but only in specific grelais
concept has been adopted as the basis for the IBgaIGA 3 A 2y Qa O2YyaAARSNI GA2Y

Discussion:

With regard to the Legal Entitythe participants had no issues with proposals 1 and 2

of slide 20¢ point 2 being similar to the current case. With regard to point 3 (i.e.,

possibility of using an unaffiliatedogeri 2 N X A G Aad &aAYAfIFNI Ay GKS f
Public Railway where a Public Railway can cooperate with other parties for its

operation and maintenance.

With regard to Article & a certain business entity is a business entity which has a
businessot outside its main business.

Ly LN ® tNIrg2G2Qa GASsT gAGK NBIFNR G2 ! NIAOf
is different from the definition under Article 1(10).Note that the capitalized terms

have different meanings. The definition obasiness entity is a business entity which

has a main business (and not a business entity outside the business entity which has

the main business).
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and 33 (1) btiunder a policy. There must be a connection between the client and the

operator in relation to the main business. If it is based only on a contract/agreement,

there will be a lack of connection. With regard to a public railway, entering into an
agreementwith any other parties is not an issue.

Bpk. Prawoto also said that the definition under Articles 5(3) and 33(1) is a business
entity with the same main business and the same business entity. Basically the
intention of the Railway Law is that the samesimess entity would be acting as the
client and the operator. Therefore, only two licenses would be required compared to a
Public Railway.

In principle, the license holder can cooperate with another party in its operation and
maintenance. However, the sponsibility will be fully that of the license holder.

Initially, BATR was given to PT BA due to financing difficulties and therefore PT BA
requested that the irprinciple approval be transferred to PT BA. It was not possible to
transfer the licensetherefore the Ministry of Transportation issued a new license to
BATR and revoked the license which had been issued to PT BA. However, the in
principle approval, construction license and operating license were issued to one entity
due to the transfer of denses (if the principle approval was issued to the client first).
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The Status of Assets

In principle, an agreement had been reached that the Special Railway would not be
treated as a concession. The matter that needed further discussion was the sfatus o
the assets after the expiry of the operating license.

Bpk. Baitul stated that no agreement had been reached on the steps to be taken. There

gta |y ARSI GKIFIG GKS tA0SyaSa ¢g2dZ R 0S Aaad:
production (in the case of a mimg company). When mining production ends, the

license also expires.

The status of the assets was still being discussed, the ideas available included (among
others) that the asset would be taken over or the government would play a role in this
matter. Accaoding to Bpk. Prawoto, the Special Railway was possibly not regulated
under presidential regulation 67/2005 and he agreed that it was not a concession. If
any agreement was entered into by the Government as proposed, the government
would likely object, esgcially in relation to the budget. Another possibility was that
the assets/infrastructure could be auctioned off by the Government and the winner
would be required to pay compensation. The Government could also assign KAI to
engage in activities as a PubRailway. Regardless of the above proposal, Bpk. Prawoto
assured the meeting that if the government had to pay a certain amount of money and
considering that the price would possibly be high, the government would object.

Bpk. Darwin stated that there werntwo alternatives in this matter. The first alternative
was that the operation would be suspended or transferred to the government if the
license expired. In the event its operation was transferred to the government, the
terms and conditions regarding theansfer, including with regard to the residual
value, would have to be specified. After being transferred, the Government would hold
an auction and the winner would have to pay compensation to the owner of the
Special Railway.

The consultant team statedhat the team had obtained feedback from the
stakeholders who felt that it would be difficult to predict future conditions in 20 to 30
years time and therefore it was important to implement a flexible regulation based on
clear basic principles. If the rglgtion is too rigid (e.g., government takes over the
assets in all cases), the government may be burdened with assets which are no longer
in good condition. In relation to this, the cases of INKA and Bakrie (where the SR is
expected to operate only withithe boundaries of privately owned land) provided
clear examples why flexibility is needed.

Another issue to consider other than the asset value is the value of the underlying land,
which will still be worth something even if the railway itself has lititeno residual
value.

According to Bpk. Prawoto, the assets were supposed to be still in good condition due

G2 GKS 2LISNIG2NRa 26ftA3FGA2Yy G2 LISNF2NY Y| A
inspections of the assetsould be conducted. He further statedahthe Permen may

set out options with regard to the status of the assets.
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Bpk Darwin then raised the following two questions with regard to the transfer of
assets:

e would the government be obliged to pay the maintenance costs if the assets were
transferred to the government? and

e after the assets are delivered to the government, would they automatically be
recorded as government assets by the state treasury?

Bpk. Prawoto also stated that with regard to the land title it was not clear what kind of
land title would be granted by the land office; whether it would be right to manage
(hak pengelolaanor a right to usehak guna bangunanand this issue would need to

be discussed further with the land office. Further in the discussion on the draft land
law, the idea of restricting the area was put forward. However, the Ministry of
Transportation had suggested removing the restriction for a railway.

The consultant team then showed Article 28 of their draft Permen, and the legal
division, after reviewing the dff agreed in principle with the general rule proposed
OADPSPY (GKFG SAGKAY o @SFNR 2F (GKS SyR
would propose a plan to the issuing authority, and the parties would then consider and
negotiate what to do withthe assets. The plan would be subject to approval by the
issuing authority, with the only condition that any transfer of the assets should be
based on fair compensation in accordance with prevailing laws).

Licensing

Bpk. Baitul stated that the regulation would set out the time period required to issue a
license and by when the license would be deemed approved. The Ministry of
Transportation has programmed the simplification of licensing related to
transportation.

Bpk. Prawoto also stated that if the license was deemed to have been approved by the
expiry of the time limit, the investor could take the next legal steps and commence
activities, such as construction or operation. The Government would then have no
groundsfor accusing the investor of violating the law.

If track was extended to go across regencies, it would be under the authority of the
governor.

The consultant team then described the proposal under Article 26 of the draft Permen
with regard to conducting prequalification to obtain an operating license. According
to Bpk. Baitul, if an wprinciple license has been issued, a construction and operating
license will also be issued subject to satisfying the requirements. In the event some
items remain uncomgited, they can be corrected or completed later. Bpk. Prawoto
confirmed this and there were therefore no concerns on this matter.

Given the explanation provided to the team, the team was of the view that the
prequalification proposal might not be required.

DEVELOPMENT OF SPECIAL RAILW

REGULATIONS (PHASE 3)

FINAL TECHNICAL REPORT



ANNEXES

Coordination between Government Agencies

The main issue in this matter was the restriction regarding affiliates under Minister of
Energy and Mineral Resources Regulation No. 28 of 2009. This issue needed to be
coordinated further with the Ministry of iiergy and Mineral Resources, especially with

the Directorate General of Minerals, Coal and Geothermal Resources.

Bpk. Prawoto responded to a question from the private investors regarding what kinds

of goods could be carried by a Special Railway. Accoilidg KA Y~ GKS f S3Ff RA
concept as set out in the draft Permen listed the following goods as freight to be

carried: (i) production goods; (ii) raw materials; (iii) equipment and manpower. The

consultant team also suggested that if possible, thereuthdve no restriction on the

goods that can be carried as long as they are related to the main business. The legal

division agreed with this suggestion.

Bpk. Baitul stated that the social issues arising from this matter were that the

community living neathe railway would suffer such impacts as air and noise pollution.

These impacts needed to be considered, although according to the consultant team,

these impacts were inevitable. Bpk. Prawoto also stated that the PP obliges a Special

Railway to serve thpublic interest in the event of an emergency. However, according

to the consultant team, if it is necessary to add provisions with regard to a Special
wkAfgleQa 20fAIrdAz2y G2 aSNWBS (GKS Lzt A0 Ayl
would need to le amended.

June 18 Session

Bpk. Efi addressed the following issues that needed to be discussed in the working

group meeting:

¢ In relation to the resolution of disputes, the consultant team stated that the
dispute resolution method should be determined between the parties under a
contract, since a Special Railway is not a concession. With regard to a possible
dispute between the perator and the Directorate General of Railways/Ministry of
Transportation, a provision on the applicable sanctions in the event of a violation of
the regulation could be included. Bpk. Prawoto supported the suggestion proposed
by the consultant team, evethhough, according to him, in the event of a violation,
the Railway Law provided the Government the right to impose administrative
alyoOiAazyao . lFaiaolttexr GKS 3I20SNYYSyiliQa Ayod
coordinator, if necessary.

e In the event constration is suspended, the Government will only revoke the
license. The asset will still be managed by the developer. The development of
Special Railways is not in the national master plan and thus will not interfere with
development under the master plan. @hSpecial Railway will be the private
AYyO@SaiG2NDa NBalLRyaArAoAtAGed CdzZNIKSNE (G2 LINBJ:
consultant team and the legal division team suggested that a review of its
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economic feasibility and financial ability of the SR tlreost be included as part of
the inprinciple licensing approval process.

¢ In relation to the question raised by BKPM regarding the foreign shareholding
composition, the consultant team suggested that it did not need to be regulated
under the draft Permersince it was already covered under the regulations on
investment. Bpk. Baitul supported this proposal.

Miscellaneous

2 A0K NBIFNR (2 LS2LX SQa YAyAy3ds | LkRraaroftsS A
needed to be considered.

The draft Permen provided ke legal division did not regulate the interconnection,
2yte QO02yySOGA2Yy QO

In drafting the Permen, the team should refer to Law No. 10 of 2004.
Restrictions with regard to Affiliates

With regard to the restriction on the types of goods that may be tpamged in the

event subsidiaries have different business activities,Bpk. Baitul stated that currently in
general only one type of good was considered. For example, agricultural goods cannot
be combined with coal.

With regard to whether the proponent conpewas acceptable, Bpk. Baitul understood
this concept, but did not think it was necessary. Bpk. Prawoto reiterated that this
proposal was similar to a Public Railway.Bpk. Baitul further stated that the proposal
from the consultant team and the process atwed including in relation to a tender
were not regulated under the Permen. (The tender procedure and appointment would
not be regulated under the Permen)

Bpk. Baitul stated that with regard to the licensing procedure in relation to the
proposal regarding prequalification proposed by the consultant team, during

construction the Government had an obligation to conduct periodic monitoring to
ensure that the construction met the required technical specifications.

The consultant team then showed the legal sion a table summarizing the results of
RA&dOdzaaAizya a2 FIENE FyR adFiGAy3a GKS LI NIASAEC
Permen. The parties went over the table item by item to confirm the positions of each

party with respect to each of the points listed

Ly . LJ® 9FAQa Oftz2aAiy3a NBYFN]la KS adlkdSR 0K
this June, but the Government had allowed the Indll program to be extended for a
further 4 years.

Bpk. Baitul conveyed a positive response regarding this meetingeapressed his
gratitude for the good proposals from Indll. The legal division was to submit a report to
the Director General, the Director and the relevant authority so they can make
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decisions based on the results of the discussions. The issues disqusisesdmeeting

were also to be discussed in the meeting on the finalization of the draft Permen by the
legal division. The legal division also agreed to share with the consultant team a copy of
the draft Permen prepared by them.

Meeting with MOT (Karya&uilding, 11" Floor)¢ 23 June 2011

Prasetyo and his team (including a representative from the DGR Legal Division); Guy
Des Rosiers, Benny Bernarto, Asenar, Efi Novara, David Lupton

The consultant team explained the three remaining issues in respeceddifitussion

of the draft Permen, namely the poitb-point rule, interconnection and the definition

of legal entity. The team explained their view that because the poifgoint rule is

not stipulated in Railway Law, it should be possible to expand éaning under PP

56/2009. The discussion regarding the peimipoint rule further led to a discussion
NBIFNRAY3I GKS RSTFAYAGAZ2Y 2F WadzZLLR2NIAYy3 | NBIF Q
GSIFY I RRNBaAASR AdGa @ASg KLaddefina teimieri SNY W& dzl
UU 23/2007 or even PP 56/2009, there should be no need to provide further

restrictions in the draft Permen.

aNXP tNlFasatez Ay 3ISYSNIf Oty 00SLIWi GKS O2ya
suggested that there should be some form aéar definition provided in the draft
Permen in regard to the matter, so as to provide certainty.

In relation to the issue of interconnection between a PR and an SR, Mr. Prasetyo stated
that interconnection should be made possible, provided that the técdl
requirements applicable to PR can be met by the operator of SR in the event an SR is to
be interconnected to a PR.

The team further explained the concept of legal entity and, in particular, the concept of
WOR2YGNBE Qd ¢ KS (S| an bSdxdriednat yrilyRhrolgk & majotg y G N2t O
of the voting shares of a legal entity, but also through the ability (e.g., by contract) to

appoint a majority of the members of the board of directors of a company. Mr.

Prasetyo and his team asked whether the datts a common accepted concept. The

team explained that such is a common recognized concept, including under generally

accepted Indonesian accounting principles.

The discussion also touched upon the requirement for SRs to provide public services
for limited time during emergency or natural disaster. Mr. Prasetyo in particular
requested that the draft Permen include such provisions, as he believed that this is
quite important.

Lastly, the team also explained its view in relation to issues regardinggrioanses,
and explained that this would require inteministerial coordination as there is only so
much that the draft Permen could cover (as a product of MOT).
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Meeting of 29 July 2011 with MoT Legal Bureau (Cipta Building, Jakarta)

Saptandri, ImeldaEfi Novara, Shirley M. Oroh, Benny Bernarto, Darwin Djajawinata,
Guy Des Rosiers, and additional MoT staff.

Mr. Saptandri opened the meeting by introducing himself as the new Head of Road
Transport and Railways Regulations of the Bureau of Legal Affalrgntarnational
Cooperation.

Mr. Efi introduced the team and provided Mr. Saptandri with an overview of Indll

Special Railways program, up to the end of Phase.3preparation of draft ministerial

regulations and amendments to government regulatiomgdther with the Legal

Division and Directorate General of Railways). From the discussions with several

government stakeholders, there remained a few outstanding items (notably the-point

to-point rule, the consortium concept, and the interconnection rules) which the

O2yadzZ Gyl G4SFYQa @ASsa RAFTFSNBR FTNRY (GK2a$sS 2
this brief extension is to further discuss these outstanding point with a view to reaching

common ground.

The team explained the poitb-point rule to Mr.Saptandri, with an example. If PT X

builds a Special Railway for its coal transportation in its main business area and PT A,

t¢e . YR t¢ / NBEAARS ySIENIt¢ ! Qa YIAYy 0dzaAAYyS:
t¢ ! Qa {LISOALt wlsibléforPBX, BAWVRTH ardd ®T Gtd estaldisha LJ2 &
consortium?

Mr. Saptandri expressed support for the consortium concept. What mattered to him is
that the operator of the SR must be a single entity. According to Mr. Saptandri, the
G a A+ B 8I ( 2peEmust Béedimplérented in the SR, so that the responsibility
for management, maintenance and operations are all under one entity. The operator
will be assessed and the Minister of Transportation will decide whether the operator
has met the requirements regled to be the SR operator or not based on the
assessment result.

Another point that has not been resolved yet is if, for example, PT X has built and been
operating the special railway for 10 years, and now PT A, B, and C would like to join and
dza S t ibfrastrutare, how can these matters be regulated under the draft
regulation?

Q)¢
P

aNXp {FLWFyRNA SELINBaaSR GKS @ASs GKIFG t¢
join it and use its infrastructure with due regard for the prevailing Indonesian Anti
Monopoly Law. However, the parties should determine their rights and obligations and
obtain approval from the Government, ie the Ministry of Transportation. The
consultant team pointed out that there may be circumstances where PT X may have
valid reasonstNE 2SO0 (G KS 20KSNJ O2YLI yASaQ NBljdzSad G2
6S®3sx AT GKS 3I22R& 2NJ O2YY2RAGASaA G2 06S GNIy
AYFNI a0NHzZOGdzNBEZ 2NJ AF GKS FTRRAGAZ2YIE GNIFFAO
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Mr. Saptandi responded that several points need to be determined in the draft

regulations; what the companies are allowed to do and what obligations they must

comply with. They also need a recommendation from the Government to join PT X and

use the existing SR inftucture. PT X (or if different, its operator) should not reject PT

D2 FyR [/ Qa NBljdzSad AT GKS& YSSO GKS ONR
government (if the results of the assessment are good, the government will issue the
recommendation). If latethe operator and the joining companies cannot reach an

agreement, this will no longer be a concern of the Government.

¢KS O2yadzZ dFlyd 4GSy y2G6SR GKFG dzyRSNJ GKS L
interconnection agreement between the parties must be subetitto the Government
for approval, and Mr. Saptandri agreed.

Mr. Saptandri also expressed the view that SR operators should conduct CSR activities

for the local community. Passenger transportation may be an option (for example, if

the SR operates 7 times aveek, then companies must provide passenger

transportation on the SR railway twice a week). Mr. Darwin responded that freight and

passenger transportation activities were completely different, and this could result in

conflicting operations plan. He alasked if the passenger transportation would be free

2T OKIFNHBHSI Ia LINIL 2F GKS O2YLI yASaQ /{wd aN
the general public (not only goods), it would not be different from a public railway. Mr.

Efi also suggested that tHeSR could involve (for instance) building public roads.

Mr. Saptandri answered that the passenger transportation should not be operated
commercially. Passengers could be charged for using the SR, but the amount should
not be significant. He added that Inis opinion, passenger transportation could be an
option; however, as it is mandatory for the companies to conduct CSR activities, this
concept should be included in the draft regulations. The main principle in
implementing CSR is that the local commumsitiving near the SR benefit from the
establishment of the SR. Also to be taken into account is that in this case, CSR would be
opening up isolated areas.

He reiterated that private investment should not be restricted by the laws and
regulations. The imptant thing in drafting a regulation is that it must not conflict with
higher laws or regulations. Adding to this comment, Mr. Darwin said that the
Directorate General of Mineral and Coal has stated that transportation may not
generally be provided by arffdiated company. This has the potential to create conflict
between the mining regulations and the draft railway regulations.

Mr. Guy then added that all matters related to the implementation of the SR must be
well planned to provide investors and finaes with legal certainty. The companies
should plan what will be done with the infrastructure, including unused infrastructure
once the SR is no longer in operation.

Mr. Saptandri stated that once the SR is no longer in operation, the infrastructures
could have been used for a number of years and then would no longer be useful.
Therefore, this should not be a problem so the team should focus on other more
important issues.
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Mr. Saptandri closed the meeting with some final remarks.

Meeting of 2 August 201%ith MoT Legal Bureau (Indll Offices, Jakarta)

Saptandri, Imelda, Efi Novara, Shirley M. Oroh, Benny Bernarto, Darwin Djajawinata,
Guy Des Rosiers, and additional MoT staff.

Mr. Efi opened the meeting and asked the team to deliver the presentationB®hny

delivered the presentation, starting with the background to the Special Railway (SR),

and then went straight into the poirb-point rules. Mr. Guy continued the
LINBaSydGlFriGAz2y o0& SELXIFAYyAy3d GKS RAFTFSNByOSa A
between the Legal Division and the Indll team, as well as the interconnection rules.

Several agreements had been reached by the Legal Division and the Indll team, one of

GKAOK ¢l & GKIFIG D2@SNYYSyld wSBRAl MZya yRaia @ Sp
amended. Mw, the question was how to implement the poitt-point rule in the new
aAyAAalGdSNRIMREWSPIdzA | GAZ2Y 6a

In response, Mr. Saptandri said that Indonesia has a hierarchy of laws and regulations.

The Indll team and the Legal Division should be aware thaMinésterial Regulation

they had prepared should not be in conflict with higher laws and regulations. In the

railway sector, there are prevailing laws and regulations which are higher than the
aAYAAOGSNALIE wS3dzZ  GA2Yy S yI Y Raikvay Ldwsd br2ydR Ho 2 7F
D2@SNYYSyld wS3dzZ I GA2Y b2d pc GRBEHANhPHR 2y wl
D2@SNYYSyld wS3dzZ I GA2Y b2d TH 2F HMGRDP 2y wlkAf
7200 ¢KS (dS+Y FyR GKS [S3AFIf 5AQAaAz2y Ydzald AR
RN} T aAyArAadiSMmE bt | wBIAAeKISGARIYAf®G & [ 66X Dw pec
conflicting provision must be revised and both teams (Indll team and the Legal

Division) must find the best solution. Both teams also have to identify other things that

need tobe included in the draft MR.

aN¥ Ddz2 alAR GKFGX Ay GKS O2yadzZ GFyd GSIyYQa ¢
not conflict with the provisions of Railway Law and the GRs. However, both GRs may

have different provisions on implementing the Railwlaaw, and the meaning is not

always clear.

Mr. Saptandri then said that he and his staff members were most likely involved in
implementing policy determined by higher officials, such as the Director General, the
Deputy Minister or the Secretary General.d@rthey have determined basic policy for

this SR, he and his staff members, including the Legal Division, will have to comply and
prepare the draft regulation according to that policy.

The following important points regarding the SR need to be explained:
e The possibility of a joint company operating the SR.

e Sharing the SR infrastructure.
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¢ Simplifying the bureaucracy or the procedure for obtaining a permit.
¢ The single responsibility

¢ The prohibition against charging commercial tariffs for using the SR
e Government Intervention regarding safety procedures

e The government being allowed to use the SR with certain specifications and
conditions.

He added that in the discussions with higher officials, it would be better to address the
SR policy development isss) rather than the technicalities of the draft regulation.

Mrs. Shirley stated that Indll team agrees that the MR must not conflict with any higher
laws or regulations. However, during the discussion with the Legal Division several
differences in their iterpretation of the provisions of the Railway Law and GRs
surfaced. For example, the Legal Division insisted that a SR can only operate in 4
business sectors (namely mining, plantations, agriculture and tourism). The Indll team
proposed that instead of rédcting the SR only to those 4 business sectors, the draft
NBIdzZA F GA2y O2dZ R dzaS GKS GSNY GAYGSNI FfAlFéEX
business areas not specified in the draft regulation. The Legal Division argued that
restricting it to 4 businessectors was to provide investors legal certainty. However, on
the other side, the Indll team felt that this restriction would discourage investors from
establishing SRs.

Mr. Saptandri agreed that restricting SR to only 4 business sectors would discourage
iyoSai2NAE® 1S NBAGSNIGSR GKFG aGodzaAySaa YrFdads
decide on, while the government should only take care of the technical aspects.

Ms. Imelda raised the issue of concessions. She asked what would happen to the
infrastructure once the SR is no longer in operation, whether the companies would be
able to sell the infrastructure or not. And what if the SR is built on private land?

In response, Mr. Saptandri said that the SR assets of could not be sold to other parties.
If the infrastructure is no longer being used, the government could take it over and
transfer it to other parties. A change of shareholders in the company owning the SR
would not be a problem. Even if the SR is built on a private land, the companies cannot
sell theland to other parties. The rules on this must be rigid, but the implementation
may be flexible.

Mr. Saptandri said that the main point is not to cause any negative effect on the public.
The aspects to be concerned about were the theoretical, philosophiwaional
political and sociological aspects. All parties should take these aspects into account
when implementing SRs.

1S ta2 a1S8R GKS LyYRLL GSIY G2 &S8d4 dzJd I YF @GN
GSFYaQ RNI TG (2 Yhich fovisidhs differdrdntSeboh Giler. P& Sy G A F& ¢
team agreed and promised to provide a matrix as soon as possible.
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The Need for Special Railways

1. Indonesia’s transportation infrastructure must
be developed quickly in order to keep up with
projected economic growth

2. Roads alone can no longer carry 90% of goods
and commodities produced

3. Activities along major economic corridors are
mostly commodities-based, with clusters of
industrial, plantation, and mining complexes,
each of which could be well-served by rail
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The Need for Special Railways

1. Only a fraction of railway infrastructure costs can
be borne by the Government and State-Owned
Enterprises

2. The majority of funds must come from private
investment

3. Government need not spend public funds to
develop railways that will serve one or a handful
of industrial clients

4, The private sector has a strong incentive to build
railway infrastructure for industrial clients that
can provide a stable, long-term source of revenue

3
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The Economic Benefits of Special Railways

1. More goods and commaodities will be able to
get to market, providing a stable engine for
growth and an increased source of revenue
for the State

2. The construction of new rail infrastructure will
bring indirect economic benefits as well

54
b
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The Role of the Regulator

1. Although the business case for Special
Railways is clear, the vast capital resources
needed for such investments will not be
committed without a clear regulatory
framework.

2. At minimum, the Government must provide
assurances that, subject to compliance with
reasonable regulatory constraints (technical,
safety, environmental, etc.), the railway will be
able to operate as intended for a sufficiently
long period of time.

» .
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Main Regulatory Challenges

1. Lack of clarity over who can use/operate
a special railway

2. Restrictions on the scope of special
railways

3. Uncertainty over interconnection

4. Lack of clarity over nature and
ownership of special railway assets

5. Complexity of licensing system
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Proposed Solutions

A new Ministerial Regulation will clarify and
implement the Railway Law and existing Government
Regulations (PP 56/2009 and PP 72/2009)

No changes to existing Government Regulations are
proposed

No changes to the Railway Law are needed — all of
the proposed regulations are consistent with the
Railway Law

| Amirwks ledoacsis Pariscrsbip
: Kpmrasn Audralus badongas 1_'&_
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1. Lack of clarity as to who can use/operatea
Special Railway

Client Rule: a Special Railway can only be used
by a business entity to support its main
activities (Article 5(3) of the Railway Law)

Operator Rule: a Special Railway can only be
operated by a business entity to support its
main activities(Article 33(1) of the Railway Law)
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Who is the ‘business entity’?

Client:

- a single legal entity
-two or more affiliated legal entities
- 3 consortium of unaffiliated legal entities

Operator:

-same legal entity as client
- affiliate of client

- unaffiliated entity with exclusive contract

. .
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Affiliation through actual control

‘Control’ can be defined broadly to include either
ownership of a majority of the voting shares OR
the Csj_ox-ver to appoint or remove a majority of
the directors of a company

The ability to exercise control of a company
through contractual rights (e.g., shareholders
agreement) is a widely accepted legal and
commercial practice, and is also reflected in
generally accepted Indonesian accounting
principles (e.g., PSAK 38).
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Consortium rule: rationale
MoT's main concern appears to be the
potential for unequal treatment of smaller
clients as a result of allowing multiple entities
to form a single special railway
We believe this concern can effectively be
managed if the multiple clients are members
of a single consortium

A e o s a

Consortium rule: rationale

The consortium rule means that multiple
customers must act as a single business entity
with @ common purpose, thereby reducing the
opportunity for discrimination

Risks relating to unegual treatment can effectively
be managed in the consortium agreement

If contractual safeguards are insufficient, parties
still have recourse to applicable anti-monopoly
laws
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What are the ‘main activities’?

Client: Any type of business that can
egiimately claim to need a Special Railway for
support

Operator: same main activity as client (if the
operator is the same legal entity as client or an
atfiliate of client) OR a transportation company
if the operator 1s unaffiliated to the client but

as an exclusive transportation contract with
client)

» .
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2. Restrictions to the scope of the railway

Point-to-Point_Rule: a Special Railway
can only operate within the area of the
client’s main activities, and from that
area to a single point in a support area
(Article 350 of PP 56/2009)
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Rationale for Modifying P2P Rule

The point to point rule significantly restricts the
usefulness of a special railway, making it more
difficult to justify the considerable initial
investment

Relaxation of the rule would enable the railway to
carry products to and from several customers or
suppliers of the client company

The point to point rule is not a requirement of the
Railway Law, but exists only in PP 56/2009
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Rationale for Keeping P2P Rule

There is a difference of opinion within MoT
as to whether the Point-to-Point Rule
restricts the Railway Law or expands it.

Those who view the Point-to-Point Rule as

expansive do not want to relax it any
further.
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Compromise: a proposal to interpret P2P Rule

The point to point rule can be interpreted
broadly:

* to zllow different types of 'supporting areas’
{e.g., transportation points, off-takers, raw
materials suppliers, etc.)

*  to provide flexibility in the use of infrastructure
at points between the ‘area of main activities
and the ‘supporting area’.

i | Amiralis Indoacsis Partsership | 3|
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3. Uncertainty over Interconnection

Connection: A Special Railway may, with approval from
the relevant authority, be connected to a public railway
or a special railway network (Article 52 of UU 23/2007)
and the transportation services may be merged [Article
149(2) of UU 23/2007)

Cooperation: A Special Railway operator may, with the
approval of MoT, enter into a cooperation agreement
with another railway operator without changing the
nature of the Special Railway [Article 374 of PP 56/2009)

Integration: A Special Railway may, with approval from
the relevant authority, be integrated with the network of
another railway operator, but the rules applicable to
public railways shall apply (Article 161 of PP 72/2009)
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Interconnection rules: rationale

Allowing special railways to interconnect and share
infrastructure or rolling stock (by agreement) has
potential to increase efficiency, reduce costs, and
prevent unfair competition

Each railway continues to serve its own client, but
cooperation between operators is allowed

The resulting network would provide specialist
services to a imited number of large customers.

We think that this is the model we need to
encourage private investment in railways

il el indoncus Partsniblp 3
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Proposal for Interconnection rules

Implement cooperation rules under Article 374
of PP 56/2009 to enable several special railway
operatars (each serving their respective client)
to share infrastructure and rolling stock
withoutlosing the status of special railway

Implement integration rules under Article 161
of PP 72/2009 to make clear that integration of
special railway infrastructure with public
railway infrastructure can only occur if
technical requirements applicable to public
railway infrastructure are met.

20
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What happens if railways interconnect ?

We propose that an interconnection agreement should
allow the first operator to:

— access the infrastructure of the other operator for

the purpose of providing services in support of the
first operator’s client

— arrange for the other operator {ifitis a public
operator) to provide services in support of the first
operator’s client

— grant the other operator access to the first

operator's infrastructure for any purpose consistent
with the other operator’s business

il el indoncus Partsniblp 3
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Interconnection — Differing Views

There are differing views within MoT as to whether Article
374 of PP 56/2009 can be wsed as a basis for
implementing interconnection rules.

Some view the rule in Article 161 of PP 7272009 as
requiring that any integration of rail infrastructure
between a Special Railway and another railway results in
the conversion of the Special Railway into 2 public railway.

We believe that Article 161 of PP 72/2009 can be read to
require the application of public railway technical rules to
certain types of interconnection, without changing the
legal status of 2 Special Railway.

22
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4. Lack of clarity over nature and ownership of
special railway assets

Special Railways are developed by private parties for a
private purpose using only private funds

We believe there is nothing in the Railway Law or PPP
regulations that requires special railways to be treated as a
form of ‘concession’

We propose that end-of-project-lfe issues be freely
negotiated at the appropriate time between operator and
regulator as part of the special railway license terms, from
the starting point that the assets are to be treated as
private property

i | Amiralis Indoacsis Partsership | 3|
- ’
ot 1 Kepmirnan Auaral s ndorus x_a_

5. Complexity of the licensing system

The procedures for obtaining licences are
overly complex

We think they can be simplified and
streamlined without reducing  their
effectiveness or limiting regional autonomy

We believe this simplification can be done
through a Permen.

24
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