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EXECUTIVE SUMMARY 

The key purpose of this activity is to foster private investment in the Indonesian railway 
sector, within the limits of the existing legislative framework of LƴŘƻƴŜǎƛŀΩǎ wŀƛƭǿŀȅ 
Law (UU 23/2007), by proposing an implementing Ministerial Regulation (Permen) for 
the development of Special Railways (SRs), and by suggesting a small number of 
amendments to existing Government Regulations dealing with railways (PP 56/2009 
and PP 72/2009). 

¦¦ ноκнллт ǇǊƻǾƛŘŜǎ ŦƻǊ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ΨŜȄŎƭǳǎƛǾŜΩ ƻǊ ΨǎǇŜŎƛŀƭΩ Ǌŀƛƭǿŀȅs (SRs) to 
ŎƻƳǇƭŜƳŜƴǘ ǘƘŜ ΨǇǳōƭƛŎΩ Ǌŀƛƭǿŀȅ όtwύ ƴŜǘǿƻǊƪΦ !ƴ {w ƛǎ ŘŜŦƛƴŜŘ ǳƴŘŜǊ ¦¦ ноκнллт ŀǎ ŀ 
railway used to support the main activities of a business enterprise.   

Although there is a strong interest by Indonesian enterprises (most notably coal mine 
operators) in developing SRs, existing proposals have stalled at the initial licensing 
stage due to the generality of the SR provisions contained in UU 23/2007, PP 56/2009 
and PP 72/2009, and the lack of an implementing Permen dealing specifically with SRs. 

GOI wants the SR provisions to facilitate railway development and support the 
expansion of Indonesian extractive industries and other enterprises. This requires 
addressing several issues, among them: 

1) Clarifying the legal parameters within which SR operators and clients will be 
expected to operate;  

2) Clarifying the scope of SRs;  

3) Clarifying the nature of SRs and SR assets, both during operation and after they are 
no longer needed by the SR client; 

4) Defining basic rules for interconnection between SRs or between SRs and PRs;  

5) Simplifying the licensing systems, where possible; and 

6) Assuring proper harmonization between the SR licensing scheme and other 
relevant regulatory licensing schemes (most notably with respect to mining). 

The key principles and ideas incorporated into our draft Permen (a copy of which is 
attached hereto as Annexe 1) and proposed draft amendments to PP 56/2009 and PP 
72/2009 (copies of which are attached hereto as Annexe 2) have been discussed 
extensively with DGR and other echelon work units within MOT, as well as with other 
relevant GOI stakeholders and a number of SR project proponents. Between mid-July 
and mid-August 2011, further meetings were held with key MOT stakeholders in an 
effort to resolve remains points of disagreement and finalizing the draft regulation. For 
this purpose, a diagram illustration and article-by-article table comparing the most 
recent DGR legal division draft with the IndII proposal was created to assist DGR in the 
process of merging the two drafts. The brief, one-month extension was very helpful in 
trying to resolve the outstanding policy and drafting issues. 



vi 

While GOI views on some of these principles are still evolving, we believe that an 
agreement in principle has been reached on many of the key points, and are confident 
that any remaining differences of opinion can be resolved in the near future.  

In addition, a supplementary note explaining the macroeconomic and microeconomic 
arguments in support of our proposed reforms is attached hereto as Annexe 8. 
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CHAPTER 1:  RELEVANT BACKGROUND TO PHASE 3 

1.1 IMPORTANCE OF SPECIAL RAILWAYS TO INDONESIAN NATURAL RESOURCE 
DEVELOPMENT 

Indonesia has an abundance of natural resources. Exploiting these resources will help 
drive economic growth. However, the ability to exploit these resources depends in 
large part on the availability of means to bring natural resources to the market. In 
many cases, railway transportation can play a vital role. 

The Government of Indonesia (GoI) and State Owned Enterprises together can only be 
expected to finance a fraction of needed railway infrastructure; the rest must come 
from the private sector. The government wants private companies to develop new 
railway lines, either on their own or with participation of government entities. Since 
1992, Indonesian railway legislation has contained provisions allowing for the 
development of SRs to encourage private sector investment in railways and enterprises 
reliant on railway transport to efficiently serve their activities. Despite growing demand 
for SRs, they have yet to be developed because of the lack of a clear regulatory 
framework. 

Lƴ ŀ 5ŜŎŜƳōŜǊ нллф ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ Ψ¢ƘŜ aŀǊƪŜǘ ŦƻǊ wŀƛƭǿŀȅǎ ƛƴ LƴŘƻƴŜǎƛŀΩΣ ŀƴŘ 
prepared as part of early IndII assistance toward the development of a RMP, the author 
identified (among others) the need for the development of new coal railway lines in 
{ƻǳǘƘ {ǳƳŀǘǊŀ ŀƴŘ YŀƭƛƳŀƴǘŀƴΣ ŀƴŘ ƴƻǘŜŘ άŀ ƭŀŎƪ ƻŦ ŀ ƭŜƎŀƭ ŀƴŘ ǊŜƎǳƭŀǘƻǊȅ ŦǊŀƳŜǿƻǊƪ 
for private sŜŎǘƻǊ ŦƛƴŀƴŎƛƴƎ ƻŦ ŘŜŘƛŎŀǘŜŘ Ǌŀƛƭǿŀȅ ƭƛƴŜǎέ ŀǎ ƻƴŜ ƻŦ ǘƘŜ ƻōǎǘŀŎƭŜǎ ǘƻ ǘƘŜ 
ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǎǳŎƘ ŘŜŘƛŎŀǘŜŘ Ǌŀƛƭǿŀȅ ƭƛƴŜǎΦ ! ǎǳōǎŜǉǳŜƴǘ ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ Ψbŀǘƛƻƴŀƭ 
Railway Master Plan ς /ƻƴǎƻƭƛŘŀǘŜŘ .ŀŎƪƎǊƻǳƴŘ tŀǇŜǊǎΩ ǎƛƳƛƭŀǊƭȅ ƴƻǘŜŘ ǘƘŜ ƭŀŎƪ ƻŦ 
proper interpretation of the applicable law relating to special or dedicated railway 
lines, as well as the lack of precedents for acceptable commercial practices under 
either special or special purpose railways. 

 

1.2 INDII PROGRAM ON SRS 

Since 2010, IndII has supported a program to address specifically the issue of SRs. 
Phase 1 of IndII support to DGR, which was completed in the first half of 2010, 
identified the need for changes in rail sector regulations to foster private sector 
investment. Phase 2, which took place in the second half of 2010 and involved 
extensive stakeholder consultation, culminated with the publication of the FR, 
identified specific problems with the current regulatory framework, and proposed 
various regulatory and policy changes to achieve meaningful reform and encourage 
greater private investment in the railway sector. 
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1.2.1 Phase 1 Activity objective 

The objective of Phase 1 was to undertake an initial review of relevant national and 
international rail transport practices that have an impact on SRs and prospective 
investments in such undertakings and to scope the proposed Guidelines for Special 
Railways, should IndII technical assistance be recommended. These Guidelines would 
endeavour to reconcile the goals of promoting transport efficiency and expanded 
capacity in the rail sector with the infrastructure development objectives of multiple 
levels of government. 

 

1.2.2 Phase 1 Deliverables 

This activity required the completion of three deliverables by 31 July, 2010: 

 Deliverable 1: Rapid Assessment Report; completed and submitted on 4 June, 2010.  

 Deliverable 2: Recommended scope of activities and estimated level of effort for a 
complete development of Guidelines for Special Railways. Recommendations were 
presented to the DGR on 30 July, 2010 and forwarded to IndII as inputs to the 
Phase 2 Activity Design. Phase 2 recommendations would become necessary inputs 
to the revision of the legal framework, including PP 56/2009 on railway 
development and PP 72/2009 on railways traffic and transport. 

 Deliverable 3: All necessary reporting to ensure compliance with the IndII 
Monitoring and Evaluation Framework, Gender Strategy, EcoMAP and Risk 
Management Plan, including a final completion report. 

The Phase 1 analysis, strongly supported by DGR, led to a recommendation to proceed 
to Phase 2.  

In the course of and at the final meeting with the GOI in Phase 1, it was determined 
that Phase 2 should employ a two-step approach to defining the Guidelines for Special 
Railways: 

1. Conduct a diagnostic of SR initiatives that have been delayed; isolate the specific 
causes for delay that have been exacerbated by deficiencies in regulations and/or 
licensing procedures; and draft remedial changes in legislation; and 

2. Work with key stakeholder agencies at national and sub-national levels to 
determine the rationale underlying existing policy and current regulatory 
provisions and their interpretation. 

 

1.2.3 Summary of Phase 2 

Phase II, which took place in the second half of 2010, ended with the publication of the 
FR. Specifically, the FR listed a number of significant problems with the current legal SR 
framework. 
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1. Operation and exclusive use. There is a fundamental uncertainty as to who may 
establish and operate a SR, though it is clear that the SR must serve a single 
business. 

2. Service limitations. The service limitations set out in the current legal framework 
(i.e., the so-ŎŀƭƭŜŘ ΨǇƻƛƴǘ-to-ǇƻƛƴǘΩ ǊǳƭŜǎύ ŀǊŜ ǳƴŎƭŜŀǊ ŀƴŘ ǳƴŘǳƭȅ ǊŜǎǘǊƛŎǘƛǾŜΦ 

3. Licensing scheme. The current multi-tiered licensing scheme is both cumbersome 
(i.e., approvals must be obtained at different levels of government, multiplying the 
opportunities for contradiction and delay) and incomplete. 

4. Multiple Business Entities. There is currently no simple way for multiple business 
entities (e.g., mine owners along a single proposed route) jointly to establish and 
operate a single SR. Such a project can be established as a public railway under a 
PPP scheme, but would then be subject to public tender requirements, and the 
infrastructure would be open to third party operators.  

5. Third Party Access. The current framework provides no opportunity for an SR 
operator to offer limited services to third parties on a purely voluntary basis. At the 
same time, however, the boundaries between an SR and a PR are not clearly 
defined, particularly if an SR is connected to a PR or to another SR, so there is also a 
regulatory risk that a SR may become converted to a PR.  

The FR proposed the following guidelines for a new Permen and amendments to 
existing PPs to address the problems noted above. 

 

Permen guidelines:  

1. Provide a legally credible clarification of primary enterprise control of an SR that 
will allow the project developer greater flexibility to structure project financing, 
permit opportunities for greater local participation in the enterprises served by the 
SR, and secure commercial benefits for the railway. 

2. Clarify and specify the regulations and outcomes that will apply when an SR 
interconnects with another SR or a PR service. 

3. Specify exceptions to the so-called point-to-point rule so that service 
interconnections and spur lines to third party facilities along the railway alignment 
may be approved as part of the SR services. 

4. Specifically link, through consistent terminology and precise cross-references, 
proposed articles in the Permen with articles of existing PPs, so as to minimise 
conflicting interpretations. 

 

PP guidelines:  

1. Empower MOT with the authority to waive SR service restrictions where public 
transport capacity is demonstrably inadequate. 
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2. Provide an LPR option as a subcategory of PRs, permitting a broader scope of 
services than the SR, but with an infrastructure access option to serve the broader 
public interest. The LPR would permit core train services to be offered to one or 
more enterprises on a business-to-business (B2B) negotiated access basis, using 
facilities and equipment dedicated to those enterprises and not available for use by 
other parties except with the consent of the original investors. Unlike the SR, an 
LPR would specifically allow infrastructure to be used by other train operators as 
agreed with the original investors and licensing authorities. 

3. Exclude an LPR (like the SR) from (a) any government financial support or subsidy 
for the development, so that no public funds are risked; (b) the PPP requirements 
for competitive tendering under the provisions of Perpres 67/2005 (as amended by 
Perpres 13/2010); and (c) inclusion in the RMP, which otherwise applies to a PR.  

4. Provide that negotiated LPR licenses (and not the PP itself) will specify (a) the 
applicable termination and handover requirements, subject to the consent of the 
original investor, (b) the applicable procedures for applications for access from 
suitably qualified third party transporters using their own equipment, and (c) that, 
in the absence of adequate public transport, the LPR operator may offer tariff 
services to cargo and passengers at its discretion and with the agreement of the 
licensing authority.  

5. Simplify and consolidate the licensing requirements for SRs and LPRs with the aim 
of avoiding overlap and duplication, with (a) the MOT/DGR focusing on monitoring 
compliance with national technical, health and safety standards, and (b) sub-
national authorities focusing on monitoring compliance with local spatial planning, 
environmental, and social safety net provisions. 

6. Specify the process, including dispute resolution, and the broad parameters of 
provisions for access to railway infrastructure (using precedents based on generally 
accepted best international practice from heavy freight railway systems). Specify 
that negotiations for such access will be on a business-to-business basis between 
the original licensee and the third party.  

7. Require license conditions for both SRs and LPRs to address compliance or 
adherence by railway infrastructure developers and operators with environmental 
protection, anti- discrimination and gender-equality and social mitigation measures 
that are consistent with existing norms in Indonesia. 

 

1.2.4 TOR for Phase 3 

Following a peer review of the FR, the following proposed changes to the SR legal 
framework were incorporated into the TOR for Phase 3. 

1. Clarify and improve the current SR provisions through the mechanism of a Permen, 
which will also increase awareness of and interest in SR activities/opportunities. 
This will involve: 
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a. tǊƻǾƛŘƛƴƎ ŀ ƭŜƎŀƭƭȅ ŎǊŜŘƛōƭŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ΨǇǊƛƳŀǊȅ ŜƴǘŜǊǇǊƛǎŜ ŎƻƴǘǊƻƭΩ ƻŦ ŀƴ 
SR that will allow project developers greater flexibility in project structure 
financing; 

b. Providing regulations that will apply when an SR interconnects with another SR 
or PR service. The regulation would be used to create a PR controlled by the 
owners of the contributing railways able to negotiate with potential customers 
on a business to business basis; 

c. Providing, for a network of SRs, that negotiated licenses (not the PP itself) will 
specify: (i) any termination and handover requirements which will apply and 
which will be subject to the consent of the original investors; (ii) the procedures 
for applications for access by suitably qualified third-party transporters using 
their own equipment; and (iii) where the operators will be allowed to offer 
tariff services for cargo and passengers at its discretion and by agreement with 
the licensing authority; 

d. Specify the process (including dispute resolution, and the broad parameters of 
the access provisions) which will apply for a network of SRs in the case of an 
application by a third party to access the railway (using precedents based on 
generally accepted best international practice from heavy freight railway 
systems); and 

e. Linking, through consistent terminology and precise cross-referencing, 
proposed articles in the Permen with articles of existing PPs, to minimise 
conflicting interpretations. 

2. Expand railway investment opportunities through new or amended PP and 
introducing other measures to respond to current inadequate PR capacity. This will 
involve: 

a. Empower MOT with the authority to waive SR service restrictions ς where 
inadequate public transport capacity is demonstrated to exist by agreement 
with the owner; 

b. Specifying exceptions to the so-ŎŀƭƭŜŘ ΨǇƻƛƴǘ-to-ǇƻƛƴǘΩ ǊǳƭŜ ǎƻ ǘƘŀǘ ǎŜǊǾƛŎŜ 
interconnections and spur lines to third party facilities along the railway 
alignment may be approved as part of the SR services ς and are not construed 
as inappropriate support facilities; 

c. Providing a railway-specific process for licensing a privately constructed and 
operated railway to replace Perpres 67/2005 (as amended by Perpres 13/2010) 
in the case of railway; 

d. Excluding PR projects from PPP requirements for competitive tendering in cases 
where the railway is promoted by a private company and government financial 
development support or subsidies are not required (so that no public moneys 
are at risk); 

e. Providing a simple mechanism for inclusion of privately promoted railways in 
the RMP (or excluding them from the requirement); 



6 
 DEVELOPMENT OF SPECIAL RAILWAY 

REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT  

 

f. Simplifying and consolidating the licensing requirements for SRs and PRs, with 
the aim of avoiding overlap and duplication; and 

g. Requiring license conditions to both SRs and PRs to address compliance or 
adherence by railway infrastructure developers and operators with 
environmental protection, anti-discrimination and gender-equality measures 
and social mitigation measures which are consistent with existing standards in 
Indonesia. 
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CHAPTER 2:  WORKPLAN FOR PHASE 3 

2.1 PRELIMINARY OBSERVATIONS 

UU 23/2007 and its implementing regulations place a number of broadly-worded 
constraints on the operation of SRs. While we believe that the meaning of these 
constraints can effectively be clarified through a new Permen (ideally coupled with 
minor amendments to existing PPs), there are a number of legal and policy forks in the 
road to reform, and it was clear to us from the outset of this activity that many 
viewpoints would need to be considered and possibly reconciled in arriving at an 
effective solution endorsed by key GOI stakeholders. 

The FR documents important differences among the views expressed by various 
stakeholders regarding the flexibility (or lack thereof) of the current legislative and 
regulatory framework. Given the importance of GOI buy-in to the success of Phase 3, 
we undertook a new round of stakeholder consultation in order to ascertain current 
stakeholder views (particularly within DGR and other relevant echelon work units at 
MOT) regarding the various reforms proposed in the FR, as well as to test the perceived 
limits of the current legislative framework. Summaries of these meetings can be found 
in Annexe 3. 

In initial meetings with DGR, it became clear to us that there was little support within 
MOT for the development of LPRs, as this was felt to go beyond what was permitted 
under UU 23/2007. Therefore, key proposals from the FR could not be implemented as 
drafted, but needed as a priority to be reframed within the existing SR regulatory 
framework. In this regard, we felt that the current lack of implementing regulations 
governing interconnection (for both PRs and SRs) might provide fertile ground for the 
development of meaningful reforms through the creation of clear and simple rules for 
the establishment of SR networks in which multiple SR operators, each functioning 
within the constraints of UU 23/2007, would be permitted to share a common 
network. A complementary proposal would involve the ability for a consortium of 
unaffiliated businesses (e.g., various coal mines along a single route) to create a single 
SR to serve their businesses. With clear interconnection rules and a broadening of the 
concept of SR client to include a consortium of unaffiliated businesses, we believed 
that many of the benefits of LPRs could be achieved within the existing SR framework. 

 

2.2 FORMATION OF IAWG 

At the outset of Phase 3, it was anticipated that the IAWG would be formed during the 
week of 18 April 2011, consisting of representatives from MOT, BKPM, MEMR, CMEA, 
BAPPENAS and the Ministry of Agriculture, and that the initial meeting of the IAWG (to 
discuss and finalise a proposed term sheet for the draft Permen and amendments to PP 
56/2009 and PP 72/2009) would be held before the end of April 2011. 
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Unfortunately, various delays in the creation of the IAWG resulted in the first meeting 
taking place only on 10 June 2011, followed by a second (and final) meeting held on 24 
June 2011. Nevertheless, both IAWG meetings were well attended, and served their 
purpose of providing a forum for a full and frank exchange of views among relevant 
GOI agencies. Minutes and other materials from the IAWG meetings can be found in 
Annexe 5 and Annexe 7, respectively. 

 

2.3 REGULAR MEETINGS WITH MOT 

In addition to the two IAWG meetings held in June, we met regularly with MOT to 
discuss the details of our proposals and get feedback on a number of key ideas. Most 
ƻŦ ǘƘŜ ƛƴƛǘƛŀƭ ƳŜŜǘƛƴƎǎ ƛƴ !ǇǊƛƭ ŀƴŘ aŀȅ ǿŜǊŜ ǿƛǘƘ ƳŜƳōŜǊǎ ƻŦ 5DwΩǎ ǘǊŀŦŦƛŎ ŘƛǾƛǎƛƻƴ 
(Lalu Lintas dan Angkutan Kereta Apiύ ŀƴŘ ah¢Ωǎ ƭŜƎŀƭ ōǳǊŜŀǳ όBiro Hukum), who deal 
directly with applicants on pending SR projects and are therefore well aware of the 
legal and practical issues to be addressed in the draft regulation. The reaction to our 
proposed approach was generally positive, and our proposals, in turn, benefitted 
tremendously from such input throughout the three-month period. 

CƻƭƭƻǿƛƴƎ ǾŀǊƛƻǳǎ ǎŎƘŜŘǳƭƛƴƎ ŘƛŦŦƛŎǳƭǘƛŜǎΣ ǿŜ ǿŜǊŜ Ŧƛƴŀƭƭȅ ŀōƭŜ ǘƻ ƳŜŜǘ ǿƛǘƘ 5DwΩǎ [ŜƎŀƭ 
Division (Bagian Hukum) on 30 May 2011. We discovered at that time that the Legal 
Division was working on its own draft Permen for SRs (which was different from an 
earlier 2010 draft mentioned in the FR, which had already been made available to us), 
ŀƴŘ ǘƘŀǘ ǎƻƳŜ ƻŦ ǘƘŜ ǾƛŜǿǎ ƘŜƭŘ ōȅ 5DwΩǎ [ŜƎŀƭ 5ƛǾƛǎƛƻƴ όǇŀǊǘƛcularly with respect to 
the point-to-point rule, interconnection and the use of consortiums) differed 
ǎƻƳŜǿƘŀǘ ŦǊƻƳ ǘƘŜ ǾƛŜǿǎ ǊŜŦƭŜŎǘŜŘ ƛƴ ƻǳǊ ǇǊƻǇƻǎŀƭΦ ²Ŝ ƳŜǘ ǎŜǾŜǊŀƭ ǘƛƳŜǎ ǿƛǘƘ 5DwΩǎ 
Legal Division throughout June, including an intensive one and a half day work session, 
during which our proposals were presented and discussed in detail, and a copy of 
5DwΩǎ ŘǊŀŦǘ tŜǊƳŜƴ ǿŀǎ ƳŀŘŜ ŀǾŀƛƭŀōƭŜ ǘƻ ǳǎΦ hǳǊ ŘƛǎŎǳǎǎƛƻƴǎ ǿƛǘƘ 5DwΩǎ [ŜƎŀƭ 
Division yielded positive results on a number of key points (including with respect to 
end-of-project-life issues), and we are confident that remaining differences of opinion 
can be bridged. 

 

2.4 FOCUS GROUP DISCUSSIONS (FGDS) 

In addition to the regular meetings with MOT and the two IAWG meetings, two FGDs 
were also held, on 20 May and 21 June (respectively). Both FGDs were well attended by 
members of GOI, representatives from certain regional governments, and a number of 
private sector participants. Minutes and other materials from the two FGDs can be 
found in Annexe 4 and Annexe 6, respectively. 
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2.5 MEETINGS WITH SR PROJECT PROPONENTS 

!ǘ 5DwΩǎ ǊŜǉǳŜǎǘΣ ǿŜ ŀƭǎƻ ƳŜǘ ǎŜǇŀǊŀǘŜƭȅ ǿƛǘƘ ŀ ƴǳƳōŜǊ ƻŦ {w ǇǊƻƧŜŎǘ ǇǊƻǇƻƴŜƴǘǎΣ 
including MEC Coal, BATR, PT INKA (Persero) and PT Adani Global. Minutes of these 
meetings can be found in Annexe 3. 
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CHAPTER 3:  MAIN REGULATORY CHALLENGES 

As a follow-up to the extensive review conducted in prior phases of this project, and as 
a result of our further consultation with GOI and other stakeholders, we have identified 
a limited number of main regulatory challenges, and have proposed solutions to 
address each of these. 

 

3.1 LACK OF CLARITY OVER WHO CAN USE/OPERATE AN SR  

Article 5(3) of UU 23/2007 provides that an SR can only be used by a business entity to 
support its main activities, whereas Article 33(1) of UU 23/2007 provides that an SR can 
only be operated by a business entity to support its main activities. 

For the above two conditions to be met, we believe it is not strictly necessary for the 
operator and the user of the SR to be the same business entity. On the one hand, we 
propose that the SR user can be a single legal entity, a group of affiliated legal entities, 
or even a consortium of unaffiliated legal entities which share a common purpose or 
enterprise (such as mines along a single route). On the other hand, the SR operator can 
be the same legal entity as the user, an affiliate of the user, or even a subsidiary of an 
unaffiliated transportation company that enters into an exclusive transportation 
agreement with the user. 

{ƛƳƛƭŀǊƭȅΣ ǿŜ ǇǊƻǇƻǎŜ ǘƘŀǘ ǘƘŜ ΨƳŀƛƴ ŀŎǘƛǾƛǘƛŜǎΩ ƻŦ ǘƘŜ ǳǎŜǊ ƴŜŜŘ ƴƻǘ ōŜ ǘƘŜ ǎŀƳŜ ŀǎ ǘƘŜ 
ΨƳŀƛƴ ŀŎǘƛǾƛǘƛŜǎΩ ƻŦ ǘƘŜ ƻǇŜǊŀǘƻǊΦ ¢ƘŜ Ƴŀƛƴ ŀŎǘƛǾƛǘƛŜǎ ǿƛƭƭ ōŜ ǘƘŜ ǎŀƳŜ ƛŦ ǘƘŜ ǳǎŜǊ ŀƴŘ 
operator are the same or affiliated legal entities. However, if the operator is an 
ǳƴŀŦŦƛƭƛŀǘŜŘ ǇŀǊǘȅΣ ǘƘŜ ΨƳŀƛƴ ŀŎǘƛǾƛǘƛŜǎΩ ƻŦ ǘƘŜ ƻǇŜǊŀǘƻǊ ŎƻǳƭŘ ōŜ ŀ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ 
business, which is supported (financially) by having a special purpose subsidiary enter 
into a long-term agreement to build and operate an SR for the exclusive benefit of a 
single client. 

aŀƴȅ ƻŦ ǘƘŜ ŀōƻǾŜ ƛŘŜŀǎ ŜƴƧƻȅ ǿƛŘŜǎǇǊŜŀŘ ǎǳǇǇƻǊǘ ǿƛǘƘƛƴ 5Dw ŀƴŘ ah¢Ωǎ [ŜƎŀƭ 
Bureau, including the key idea that the user and the operator can be two separate but 
affiliated entities, and that the user can be a single entity or a group of affiliated 
entities. Other ideas, such as the concept of the client as a consortium of unaffiliated 
entities and the idea of the client and operator being unaffiliated companies united 
only by an exclusive, long-term transportation agreement, are still being considered 
internally by DGR. Yet we believe there are sound reasons for proposing both of these 
rules. 

First, the ability for a consortium of companies to establish and share a single SR would 
make SRs available to a broader spectrum of potential users. Otherwise, only a handful 
of companies are likely to have the wherewithal to finance an SR project. Moreover, by 
requiring consortium members to enter into a single transportation agreement with 
the common operator, with transparency regarding pricing terms and service 
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requirements, potential concerns regarding the balance of power between the single 
operator and individual consortium members can effectively be managed.   

Second, with respect to the possibility of using the subsidiary of an unaffiliated 
transportation company to act as operator, we believe this would allow the expertise 
of transportation companies to be leveraged, freeing the SR client to focus on its main 
business rather than having to become an expert in railway transportation. 

 

3.1.1 ¢ǊŀƴǎǇƻǊǘŀǘƛƻƴ ŦƻǊ ŀ ΨŦŜŜΩ 

twǎ ŀǊŜ ŘŜŦƛƴŜŘΣ ƛƴ ǇŀǊǘΣ ōȅ ǘƘŜ ǊƛƎƘǘ ǘƻ ŜƴƎŀƎŜ ƛƴ ǘǊŀƴǎǇƻǊǘŀǘƛƻƴ ŦƻǊ ŀ ΨŦŜŜΩΦ !ǎ ŀ ǊŜǎǳƭǘΣ 
ǘƘŜǊŜ ƛǎ ŀ ǇŜǊŎŜǇǘƛƻƴΣ ŀƳƻƴƎ ŎŜǊǘŀƛƴ DhL ǎǘŀƪŜƘƻƭŘŜǊǎΣ ǘƘŀǘ {wǎ Ŏŀƴƴƻǘ ŎƘŀǊƎŜ ŀƴȅ ΨŦŜŜΩ 
for their services, even though the definition of SR is silent on whether a fee can be 
charged. While such an interpretation does not create any real difficulty if the SR 
operator and the client are one and the same legal entity, significant practical and 
financial problems arise when the SR operator and SR client are distinct but affiliated 
entities. If the operator and client are unaffiliated, the ability to charge a price for 
transportation services is essential.  

Simply stated, if the SR operator and SR client are distinct entities, it must be legally 
possible for the two to enter into a long term services contract containing a price 
provision that will (at minimum) allow the operator fully to recover its costs (including 
debt service). Similarly, if SR operators are permitted (under Article 374 of PP 56/2009) 
to enter into interconnection agreements with other railway operators, they must also 
be legally entitled to charge a fair price for sharing their infrastructure or rolling stock 
with others, and to pay a fair price for using the infrastructure or rolling stock of 
others. 

It is essential that implementing regulations regarding SRs and networks of SRs allow 
SR operators to enter into basic transportation contracts with their respective clients, 
and to charge/pay fair prices to other railway operators for the sharing and 
maintenance of a common network. 

 

3.2 RESTRICTIONS ON THE SCOPE OF SRS  

Article 350 of PP 56/2009, also known as the point-to-point rule, permits transport 
services between points within a main business area and one destination in a single 
supporting area or district. Significantly, the point-to-point rule is not mandated under 
UU 23/2007, but is an added restriction imposed by PP 56/2009. 

As the point-to-point rule applies to all industries, the concept of a main business area 
is inherently vague, though in many cases it would presumably be defined by a license 
to operate within a specific geographic area. This is the focus of most SR interest in the 
mining sector, where the license is an IUP for mine development in a rather small 
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geographic area. It is unrealistically limiting to define service as being between a single 
IUP area and a single supporting point (e.g., a port terminal). 

LŘŜŀƭƭȅΣ ōŜŎŀǳǎŜ ǘƘŜ ΨǇƻƛƴǘ-to-ǇƻƛƴǘΩ ǊǳƭŜ ƛǎ ƴƻǘ ǊŜǉǳƛǊŜŘ ǳƴŘŜǊ ¦¦ноκнллтΣ ǘƘŜ ōŜǎǘ 
solution would be to repeal it altogether. This would, however, require an amendment 
to PP 56/2009. Pending such an amendment, we believe it is still possible to develop 
ŦŜŀǎƛōƭŜ ƛƳǇǊŜƳŜƴǘƛƴƎ ǊŜƎǳƭŀǘƛƻƴǎ ŦƻǊ {wǎ ǿƛǘƘƻǳǘ ƳƻŘƛŦȅƛƴƎ ǘƘŜ ΨǇƻƛƴǘ-to-ǇƻƛƴǘΩ ǊǳƭŜΦ 

If (for instance) the origin and destination could be defined as a mining area and 
terminal area respectively, the mining operation could load from several locations 
within a mining area and discharge at several stockpiles within a terminal area. Such 
flexibility would be very useful. Since terminal property is so valuable, storage areas 
are often located some distance from the ship or barge loading jetty. It would 
therefore increase flexibility to allow an SR to unload at a remote storage facility and at 
the terminal.  

Moreover, there is no economic rationale for limiting the type of terminal that can be 
used by an SR in a supporting area (e.g., a special port terminal). A public port with 
excess capacity could benefit greatly from traffic brought to it by an SR. Moreover, an 
SR able to serve an existing public port will shed investment costs and enjoy enhanced 
project feasibility. The ability of an SR to use public ports will tend to eliminate 
inefficient, redundant investment that might otherwise result in excessive, 
underutilised facilities with undue adverse environmental and social impacts. All of 
these outcomes benefit the public. Wherever possible, revisions of the regulations 
should eliminate the unfortunate linkages between the two restrictive regulatory 
regimes. 

Where a power plant is built along an SR alignment, it is recommended that the SR be 
ǇŜǊƳƛǘǘŜŘ ǘƻ ǎŜǊǾŜ ǘƘŜ ǇƻǿŜǊ Ǉƭŀƴǘ ǿƛǘƘ Ŏƻŀƭ ŦǊƻƳ ǘƘŜ ǇǊƛƴŎƛǇŀƭ ƻǿƴŜǊΩǎ ƳƛƴŜΣ ǿƘŜǘƘŜǊ 
or not the power plant is a subsidiary of the railway. There is no reason to limit the 
ability of the SR to serve users of the primary product of the sponsoring mine. This can 
be clarified in the proposed Permen. Similarly, if a consortium is allowed to be the 
sponsoring business entity for an SR and if a broader service area is defined, the SR 
should be able to load at the various locations of the consortium members.  

We feel that the Permen can be used effectively to broaden the interpretation of the 
ΨǇƻƛƴǘ-to-ǇƻƛƴǘΩ ǊǳƭŜΦ ¢ƘŜ aƻ¢ ǎƘƻǳƭŘ ŎƻƴǎƛŘŜǊ ŀƴ ŜȄǇƭƛŎƛǘ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ !ǊǘƛŎƭe 350 
of PP 56/2009 to mean that receiving points owned by third parties along the SR route 
and interconnections with PRs or other SRs are not violations of the single point and 
supporting area rule. 

 

3.3 UNCERTAINTY OVER INTERCONNECTION 

Where a proposed railway is neither linked nor intended to be linked to another 
railway, it is recommended that the proposed developer be allowed considerable 
discretion in terms of track standards, gauge, and rolling stock, subject to a 
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demonstration that the infrastructure design and equipment standards meet generally 
accepted international standards. This policy will contribute greatly to accelerated 
project implementation. 

Ministerial regulations regarding the treatment of connecting SRs will also help clarify 
the rights of each SR and result in a more efficient railway infrastructure. SRs should be 
able to interconnect to other railways without changing their status (see Article 374 of 
PP 56/2009). SR entities should be able to reach commercial agreements on sharing 
portions ƻŦ ŜŀŎƘ ƻǘƘŜǊΩǎ Ǌŀƛƭǿŀȅ ǘƻ ǇǊƻǾƛŘŜ ǘǊŀƴǎǇƻǊǘ ǎŜǊǾƛŎŜǎ ŦƻǊ ǘƘŜƛǊ ǊŜǎǇŜŎǘƛǾŜ 
customers. Such regulations will increase the value of and returns to private 
investment while providing greater public benefits. 

There is a conflicting view, however (based on Article 161 of PP 72/2009) that an SR 
connecting with another railway becomes integrated with it and, therefore, becomes 
subject to regulations regarding PRs. There is some ambiguity as to whether regulatory 
integration requires only compliance with safety, maintenance, equipment and/or 
operating standards applicable to PRs, or whether it also removes SR exclusivity 
restrictions and obligates the former SR to provide access to other transporters and to 
provide services to other clients, publish tariffs, and otherwise behave as a PR. At the 
end of Phase 2, the FR generally concluded (and we agree) that the integration 
requirements regarding safety and other technical standards are sound and can be 
made clear in a draft Permen. However, the latter form of integration ς which would 
fundamentally change the business of an SR by converting it into a PR ς is unwise, as it 
ƛƴŎǊŜŀǎŜǎ ƛƴǾŜǎǘƻǊ Ǌƛǎƪ ŀƴŘ ŎƻǳƭŘ ŀƳƻǳƴǘ ǘƻ ŀ ΨǘŀƪƛƴƎ ƻŦ ǇǊƻǇŜǊǘȅΩ ƛŦ ŀǎǎŜǘǎ ŀŎǉǳƛǊŜŘ ŀǎ 
private property in the context of an SR project are suddenly converted for general use 
by the public. While it could be argued that the decision to connect remains within the 
control of the SR operator, this would not necessarily be the case in all circumstances 
(e.g., in the context of a request for interconnection based on an anti-monopoly 
challenge under UU 5/1999). Therefore, we believe that a Permen which preserves the 
continued private ownership and use of the SR would encourage investment in this 
sector and ultimately better serve the public interest.  

 

3.4 LACK OF CLARITY OVER NATURE AND OWNERSHIP OF SR ASSETS 

From the FR, it appears there is a perception among certain GOI stakeholders that the 
right to build and operate an SR should be treated as a concession granted by GOI for a 
limited period of time. This view implies that ownership of the SR should automatically 
ǊŜǾŜǊǘ ǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀǘ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ΨŎƻƴŎŜǎǎƛƻƴΩΦ Lƴ ŦŀŎǘΣ some GOI stakeholders 
expect that this transfer would be made at no cost, on the grounds that the assets 
would have zero value to the SR company. This is not considered good public policy, 
however, as it discourages proper maintenance of railway assets. Moreover, this view 
fails to take into account the residual value of land rights.  

After a mining license has ended and there is no more coal to move, the local 
government might prefer that the SR operator remove the railway line and return its 
right-of-way to a near natural state so that the land can be used for agriculture or 
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other purposes. Absent a terminal valuation negotiation process, this is unlikely to 
happen. Hence, at the end of Phase 2, the FR recommended (and we agree) that the 
parties should be free to negotiate a terminal valuation procedure, rather than being 
subject to a rigid regulatory policy. 

In fact, the consultant team does not believe that there is any legal requirement under 
UU 23/2007 for treating the development of an SR as a Government concession rather 
than regulated private activity, and this view also appears to be shared by DGR (traffic 
as well as legal diǾƛǎƛƻƴύ ŀƴŘ ah¢Ωǎ [ŜƎŀƭ .ǳǊŜŀǳΦ {ƻ ƭƻƴƎ ŀǎ ǘƘŜ {w ƛǎ ŘŜǾŜƭƻǇŜŘ 
ŜƴǘƛǊŜƭȅ ōȅ ǇǊƛǾŀǘŜ ǇŀǊǘƛŜǎ ǘƻ ǎŜǊǾŜ ǘƘŜ ŘŜǾŜƭƻǇŜǊΩǎ ŎƻǊŜ ōǳǎƛƴŜǎǎΣ ǿƛǘƘ ƴƻ DƻǾŜǊƴƳŜƴǘ 
assistance of any kind (financial or otherwise), there is no reason to treat the SR 
operating license as a ŦƻǊƳ ƻŦ  ΨŎƻƴŎŜǎǎƛƻƴΩΦ IŜƴŎŜΣ ǿŜ ōŜƭƛŜǾŜ ǘƘŀǘ ǘƘŜ ƛƳǇƭŜƳŜƴǘƛƴƎ 
regulations for SRs should provide flexibility in allowing SR proponents and regulators 
to negotiate what is to happen to the infrastructure at the end of the license term (e.g., 
transfer to the relevant level of government or its designee at a pre-determined or 
determinable price, sale to another licensed operator, conversion of SR into a PR, etc.). 
Also, we believe that SRs developed without any GOI support or guarantees (financial 
or otherwise) should not be subject to tender requirements under Perpres 67/2005 
and Perpres 13/2010 and other constraints under Permen BAPPENAS 4/2010, and that 
the implementing regulations for SRs should be very clear on this point. 

 

3.5 COMPLEXITY OF LICENSING SYSTEM 

In simplifying the current licensing process, care will be needed to ensure that the 
jurisdictional authority of each tier of Government (central, provincial and local) is 
respected. For instance, in the case of an SR construction permit to be issued by a local 
authority (Regent or Mayor), Article 360 of PP 56/2009 requires both a positive 
recommendation from the provincial authority (Governor) as well as approval by the 
MOT. However, the bases upon which the issuing authority, the recommending 
authority, and the approving authority are to make their respective decisions are not 
spelled out. If the relevant elements to be considered are similar at all levels of 
Government, an administrative simplification may be possible by establishing a 
consultation process among the Government decision-makers so that decisions can be 
made in a coordinated manner, rather than sequentially. Conversely, if the 
considerations at each decision-making level are different, it may be more difficult to 
simplify or shorten the administrative process, though it should still be possible to 
make such process clearer for applicants. 

 

3.6 NEED FOR COORDINATION BETWEEN DGR AND OTHER AGENCIES 

Virtually all of the current interest in Special Railways relates to mining operations, 
specifically coal mining. In January 2009 the GoI enacted UU 4/2009, which 
transformed the old coal mining concessions (Kuasa Pertambangan or KP) into Mining 
Business Licenses (Izin Usaha Pertambangan, or IUP) and substantially simplified the 
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range of coal extraction agreements. These changes may have a significant impact on 
how coal transport is conducted. 

 

3.6.1 Mining Regulatory Framework 

The definition of mining business under UU 4/2009 covers activities related to 
research, management and utilisation of minerals or coal, including general 
investigation, exploration, feasibility studies, construction, mining, utilisation and 
purification, transportation and sales, and after-mining activities. The law divides a 
mining business into mineral mining and coal mining.  

IUPs are divided into: 

 Exploration IUP, including activities of general investigation, exploration, and 
feasibility study; and  

 Production Operation IUP, including activities of construction, mining, utilisation 
and purification, transportation, and sales.  

Every Exploration IUP holder is guaranteed an Operation Production IUP as a 
continuation of mining activities. IUPs are given to (i) business entities, (ii) corporations 
and (iii) individuals for only one type of mineral or coal. Business entities wanting to 
sell extracted minerals and/or coal that are not mining businesses are required to 
obtain a Production Operation License. 

 

3.6.2 Potential SR Impacts 

An SR seeking to purchase the coal it transports, which is a potential option to meet 
current regulatory requirements for SR operators, would need a Mining Business 
(Production Operation) License. However, if such a license were obtained by an SR, 
restrictions on transfer would apply. To transfer ownership and/or shares, the holders 
must inform the relevant authorities to ascertain that the transfer is agreed by the 
authorities and does not conflict with the prevailing regulations.  

A further complication, which is both an opportunity for and a potential threat to a 
mining SR, is that IUP license holders are strongly encouraged to use the service of 
local and/or national mining service companies (IUJPs) to perform certain mining 
activities, including general investigation, exploration, feasibility studies, mining 
construction and transportation. An IUP license holder using such a mining service 
company (IUJP) remains responsible for all mining business activities. However, the 
regulatory preference for an IUJP that has distinct local ownership may limit the 
available options for structuring permitted legal relationship between and IUP holder 
and an SR UIJP holder in compliance with UU 23/2007 and PP 56/2009. 

On September 30, 2009, the MEMR issued Permen (MEMR) 28/2009, which 
implements certain provisions of UU 4/2009 relating to mining service business 
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activities. To an extent, Permen (MEMR) 28/2009 redefines certain mining service 
business activities and practices that have been implemented in the Indonesian mining 
sector. For example, mining companies now have to undertake alone certain 
coal/mineral extraction and loading activities that have traditionally been contracted to 
mining contractors. 

Local mining contractors are now given preferential treatment over foreign-owned 
mining contractors in securing mining service contracts within the relevant mining 
areas, and there are stricter requirements for a mining company using 
subsidiary/affiliated mining contractors.  

Permen (MEMR) 28/2009 still allows a large number of mining activities to be 
contracted out to mining contractors. However, certain mining activities ς namely, 
coal/mineral extraction and loading ς will have to be undertaken by the mining 
companies themselves. This has raised some concerns for both mining companies and 
mining contractors. For mining companies, their obligation to undertake their own 
coal/mineral extraction and loading means that they will have to procure their own 
mining equipment and make available the necessary manpower and expertise. For 
mining contractors, this same obligation means that they will lose a portion of their 
revenues.  

A number of alternatives have been considered and discussed by Indonesian mining 
stakeholders to deal with such matters. One option is to have the mining contractors 
supply the equipment needed for coal/mineral extraction and loading activities on a 
ΨŘǊȅ-ƭŜŀǎŜΩ ōŀǎƛǎΦ 9ŦŦŜŎǘƛǾŜƭȅΣ ƳƛƴƛƴƎ ŎƻƴǘǊŀŎǘƻǊǎ ƭŜŀǎŜ ƻǳǘ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ŜǉǳƛǇƳŜƴǘ 
(whether on a fully maintained basis or otherwise) to the mining companies. 
Manpower would be excluded from such an arrangement because, if supplied, it would 
appear in substance that the lease arrangement was no different from an actual mining 
service contract arrangement, which is prohibited under Permen (MEMRE) 28/2009. 
The mining companies would therefore have to provide their own manpower for the 
coal/mineral extraction and loading activities.  

There are ongoing concerns on how to implement this separation of mining activities. 
Consequently, further changes in mining regulations and their interpretation could 
impact the relationship of an SR to the primary enterprise in the mining industry. It 
remains unclear whether an SR should become an IUP or an IUJP, or attempt to 
operate solely under MOT rules. 

To a large extent, these issues must be addressed directly by MEMR as part of sector-
specific regulations dealing with the organization of the mining industry, and cannot be 
resolved by MOT in the context of a Permen dealing with SRs generally. Nevertheless, 
these issues illustrate the need for close coordination between MOT and other 
agencies in formulating feasible rules for the establishment and operation of SRs.  
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CHAPTER 4:  CROSS-CUTTING DESIGN ISSUES 

Section 6.2 of the TOR for this activity calls for consideration of a number of cross-
cutting design issues (Social, gender and disability; governance; environment; and 
HIV/AIDS and child protection). 

 

4.1 GENDER, ENVIRONMENTAL AND SOCIAL CONCERNS 

The main output of this activity is a draft Permen to be issued by MOT, as well as 
(possibly) amendments to PP 56/2009 and PP 72/2009 to be issued by GOI. Any 
environmental, gender and social considerations to be taken into account in 
connection with the application of a PP or Permen must be consistent and in 
accordance with prevailing Indonesian laws and regulations, under authority of which 
the Permen and PP will necessarily be issued.  

While approprƛŀǘŜ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ΨǇǊŜǾŀƛƭƛƴƎ ƭŀǿǎΩ ƘŀǾŜ ōŜŜƴ ƛƴŎƻǊǇƻǊŀǘŜŘ ƛƴǘƻ ǘƘŜ ŘǊŀŦǘ 
Permen (particularly with reference to environmental and social issues, which by virtue 
of PP 56/2009 must be considered as part of the licensing process for SRs), and care 
has been taken to ensure that license conditions include (among others) compliance 
with such legislation, as well as compliance with applicable legislation relating to non-
discrimination in employment practices, the adequacy of such prevailing laws was not 
separately evaluated by the consultant team, as it would not be appropriate (or even 
possible) to vary such laws in the context of implementing regulations emanating from 
MOT (which is not tasked with elaborating environmental, social, and gender 
discrimination policy).  

As a practical matter, under prevailing Indonesian law dealing specifically with 
environmental and social issues (ŜΦƎΦΣ LƴŘƻƴŜǎƛŀΩǎ 9ƴǾƛǊƻƴƳŜƴǘŀƭ LƳǇŀŎǘ !ǎǎŜǎǎƳŜƴǘ 
process, known as AMDAL), it is expected that detailed assessments of environmental 
and social issues will be quite different for a railway in a low population but in a highly 
environmentally sensitive area, such as East YŀƭƛƳŀƴǘŀƴΩǎ forests and wetlands, 
compared with a railway in a highly populated area in Sumatra with competing 
transport right-of-way, population and business displacement issues and greater air 
and noise pollution concerns.  

 

4.2 GOVERNANCE ISSUES 

Governance issues are relevant to the development of SRs for at least three important 
reasons: 

 As in any other context where large projects are subject to regulatory approval, the 
potential for corruption exists. 
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 Such potential is heightened if licenses are awarded through direct negotiations 
rather than through a public tender process. 

 Railways can, under the wrong circumstances, engage in monopolistic or other 
anti-competitive behaviour. 

While none of the above problems can be eliminated entirely, we believe that a 
licensing process that provides clear rules regarding applicable filing requirements and 
decision-making processes, and imposes strict deadlines for agency action, can make it 
more difficult for corruption to take place. Therefore, we have endeavoured to follow 
these principles, wherever possible, in our draft Permen. 

With respect to our proposal specifically to exempt SRs from public tender 
requirements (which apply generally to concessions and PPP projects), we believe 
there is a strong policy argument for exempting from public tender requirements 
projects involving no public funds and no government support or guarantees of any 
ƪƛƴŘ όŀǎ ǘƘŜǎŜ Řƻ ƴƻǘ ǊŜŀƭƭȅ ŎƻƴǎǘƛǘǳǘŜ ŀ ΨŎƻƴŎŜǎǎƛƻƴΩΣ ōǳǘ ǎƛƳǇƭȅ ŀ ǊŜƎǳƭŀǘŜŘ ŦƻǊƳ ƻŦ 
private activity). Here again, however, we believe that the best way to minimize the 
risk of corruption in the licensing process is to make filing requirements and decision-
making processes as transparent as possible, and to impose strict deadlines for agency 
action. 

With regard to potential concerns arising under the Anti-Monopoly Law (UU 5/1999), 
we note that fair competition was an important consideration of DGR, and was also 
echoed by various other GOI stakeholders during the IAWG meetings. Although a 
railway (like a telecommunication network or pipeline) can behave as a kind of natural 
monopoly, we believe that the very nature of the SR (which, by law, must be dedicated 
to serving a single client) would make it difficult for the SR operator to exert undue 
power over its client. Where the operator is the same legal entity as the client, or an 
affiliated entity controlled by, or under common control with, such client, the potential 
for abuse is effectively eliminated. Even in the case (which we support in our draft 
Permen) where the client and operator are unaffiliated, the requirement of a long-
term exclusive transportation agreement makes it possible for the parties effectively to 
manage the risk of opportunistic behaviour. Unlike the case of a captive shipper (who 
has no choice but to use a particular railway to move its goods), captivity in the case of 
an SR goes both ways. 

Additional concerns under UU 5/1999 may arise as a result of our proposal to allow a 
consortium of unaffiliated companies to get together and create a common SR. Here 
again, however, we believe that a simple rule requiring all consortium members to sign 
a single, exclusive transportation agreement with the common SR operator (including 
transparent pricing formulas and basic contractual protection against discrimination) 
can serve effectively to manage the risk of opportunistic behaviour. 

Finally, concerns relating to UU 5/1999 may also arise in the context of interconnection 
agreements. In order to minimize this risk, we have included in the draft Permen basic 
provisions requiring interconnection agreements to be approved not only by the SR 
operator but also by the SR client (when different from the operator). In terms of 
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ensuring fairness to the third party operator, we also included a provision requiring 
that costs for infrastructure access be fairly apportioned. We also note that, in the 
event of abuse, aggrieved parties have the right to challenge unfair agreements (or 
refusals to deal) to the Komisi Pengawas Persaingan Usaha (KPPU), which is in charge 
of enforcing UU 5/1999. 

 

4.3 HIV/AIDS AND CHILD PROTECTION 

As stated in the TOR, it was not expected that this activity would give rise to any issues 
relating to HIV/AIDS or child protection. We confirm that no such issues have been 
encountered. 
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ANNEXE 1: PROPOSED DRAFT MINISTERIAL REGULATION 

MINISTER OF TRANSPORTATION  

NUMBER PM. ... YEAR ...  

ON  

IMPLEMENTATION OF SPECIAL 
RAILWAYS  

PERATURAN MENTERI PERHUBUNGAN 

NOMOR PM. ... TAHUN ... 

TENTANG 

PENYELENGGARAAN PERKERETAAPIAN 
KHUSUS 

  

BY THE GRACE OF GOD ALMIGHTY  

MINISTER OF TRANSPORTATION,  

DENGAN RAHMAT TUHAN YANG MAHA 
ESA 

MENTERI PERHUBUNGAN, 

  

Whereas: In order to implement the 
provisions of Article 363, Article 368 and 
Article 376 of Government Regulation No. 
56 of 2009 on Railway Operations, as well 
as the provisions of Article 163 of 
Government Regulation No. 72 of 2009 
on Railway Traffic and Transportation, it 
is necessary to promulgate this 
Regulation of the Minister of 
Transportation on the Implementation of 
Special Railways; 

Menimbang: Bahwa untuk melaksanakan 
ketentuan dalam Pasal 363, Pasal 368 dan 
Pasal 376 Peraturan Pemerintah Nomor 
56 Tahun 2009 tentang Penyelenggaraan 
Perkeretaapian, dan ketentuan dalam 
Pasal 163 Peraturan Pemerintah Nomor 
72 Tahun 2009 tentang Lalu Lintas dan 
Angkutan Kereta Api, perlu menetapkan 
Peraturan Menteri Perhubungan tentang 
Penyelenggaraan  Perkeretaapian Khusus; 

Considering: Mengingat: 

1.   Law No. 23 of 2007 on Railways (the 
State Gazette of the Republic of 
Indonesia Year 2007 Number 65 
Gazette of the Republic of Indonesia 
Number 4722); 

1.  Undang-Undang Nomor 23 Tahun 
2007 tentang Perkeretaapian 
(Lembaran Negara Republik 
Indonesia Tahun 2007 Nomor 65 
Tambahan Lembaran Negara 
Republik Indonesia Nomor 4722); 

2.  Government Regulation No. 56 of 
2009 on Railway Operations (State 
Gazette of the Republic of Indonesia 
Year 2009 Number 129 and 
Supplement No. 5048); 

2. Peraturan Pemerintah Nomor 56 
Tahun 2009 tentang 
Penyelenggaraan Perkeretaapian 
(Lembaran Negara Republik 
Indonesia Tahun 2009 Nomor 129 
dan Tambahan Lembaran Negara 
Nomor 5048); 
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3.  Government Regulation No. 72 of 
2009 on Railway Traffic and 
Transportation (State Gazette of the 
Republic of Indonesia Year 2009 
Number 176 Supplement No. 5086); 

3. Peraturan Pemerintah Nomor 72 
Tahun 2009 tentang Lalu Lintas dan 
Angkutan Kereta Api (Lembaran 
Negara Republik Indonesia Tahun 
2009 Number 176 dan Tambahan 
Lembaran Negara Nomor 5086); 

4.   Presidential Decree No. 10 of 2005 
regarding Organization Unit and Task 
of Echelon I of State Ministries of the 
Republic of Indonesia as already 
amended by Presidential Decree No. 
50 of 2008; 

4.  Peraturan Presiden Nomor 10 Tahun 
2005 tentang Unit Organisasi dan 
Tugas Eselon I Kementrian Negara 
Republik Indonesia sebagaimana 
telah diubah dengan Peraturan 
Presiden Nomor 50 Tahun 2008; 

5.   Presidential Regulation No. 47 of 2009 
on the Establishment and 
Organization of the Ministry of 
State; and 

5.  Peraturan Presiden Nomor 47 Tahun 
2009 tentang Pembentukan dan 
Organisasi Kementerian Negara; dan 

6. Regulation of the Minister of 
Transportation No. KM 43 of 2005 
on the Organization and 
Administration of the Department of 
Transportation, as last amended by 
Regulation of the Minister of 
Transportation No. KM 20 of 2008. 

6.  Peraturan Menteri Perhubungan 
Nomor KM 43 Tahun 2005 tentang 
Organisasi dan Tata Kerja 
Departemen Perhubungan, 
sebagaimana diubah terakhir dengan 
Peraturan Menteri Perhubungan 
Nomor KM 20 Tahun 2008. 

TO DECIDE: MEMUTUSKAN: 

To Stipulate: Regulation of the Minister of 
Transportation on the Implementation of 
Special Railways: 

Menetapkan : Peraturan Menteri 
Perhubungan tentang Penyelenggaraan  
Perkeretaapian Khusus: 

CHAPTER I 

GENERAL PROVISIONS 

BAB I 

KETENTUAN UMUM 

Article 1 Pasal 1 

In this Regulation: 

 

Dalam Peraturan ini yang dimaksud 
dengan: 
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(1) άwŀƛƭǿŀȅέ ǊŜŦŜǊǎ ǘƻ ŀƴ ƛƴǘŜƎǊŀǘŜŘ 
system consisting of train facilities, 
infrastructures, human resources, 
norms, criteria, requirements and 
procedures for operation of train 
transportation; 

 

(1) άtŜǊƪŜǊŜǘŀŀǇƛŀƴέ ŀŘŀƭŀƘ satu 
kesatuan sistem yang terdiri atas 
prasarana, sarana, dan sumber daya 
manusia, serta norma, kriteria, 
persyaratan, dan prosedur untuk 
penyelenggaraan transportasi kereta 
api;     

(2) ά{ǇŜŎƛŀƭ wŀƛƭǿŀȅέ refers to a railway 
used for supporting the principal 
business activities of certain 
business entity and not for public 
service;   

 

(2) άtŜǊƪŜǊŜǘŀŀǇƛŀƴ YƘǳǎǳǎέ ŀŘŀƭŀƘ 
suatu perkeretaapian yang 
digunakan untuk menunjang 
kegiatan pokok badan usaha 
tertentu dan tidak digunakan untuk 
melayani masyarakat umum; 

(3) ά/ŜƴǘǊŀƭ DƻǾŜǊƴƳŜƴǘέΣ ƘŜǊŜƛƴŀŦǘŜǊ 
ŎŀƭƭŜŘ ǘƘŜ άDƻǾŜǊƴƳŜƴǘέΣ  means 
President Republic of Indonesia who 
has authority of governing Republic 
of Indonesia stated in Fundamental 
Law of Republic of Indonesia year of 
1945;  

 

(3) άtŜƳŜǊƛƴǘŀƘ tǳǎŀǘέΣ ȅŀƴƎ 
ǎŜƭŀƴƧǳǘƴȅŀ ŘƛǎŜōǳǘ άtŜƳŜǊƛƴǘŀƘέΣ 
adalah Presiden Republik Indonesia 
yang memegang kekuasaan 
pemerintahan negara Republik 
Indonesia sebagaimana dimaksud 
dalam Undang-Undang Dasar Negara 
Republik Indonesia Tahun 1945;  

(4) άwŜƎƛƻƴŀƭ DƻǾŜǊƴƳŜƴǘέ ǊŜŦŜǊǎ ǘƻ 
Governor, Regent/Mayor, and its 
subordinates as the element of 
regional government; 

 

(4) άtŜƳŜǊƛƴǘŀƘ 5ŀŜǊŀƘέ ŀŘŀƭŀƘ 
Gubernur, Bupati atau Walikota, dan 
perangkat daerah sebagai unsur 
penyelenggara pemerintahan 
daerah; 

(5) άaƛƴƛǎǘŜǊέ ƳŜŀƴǎ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ 
Transportation; 

(5) aŜƴǘŜǊƛέ ŀŘŀƭŀƘ aŜƴǘŜǊƛ 
Perhubungan; 

(6) ά5ƛǊŜŎǘƻǊ DŜƴŜǊŀƭέ ƳŜŀƴǎ ǘƘŜ 
Director General of Railways; 

(6) ά5ƛǊŜƪǘǳǊ WŜƴŘŜǊŀƭέ ŀŘŀƭŀƘ 5ƛǊŜƪǘǳǊ 
Jenderal Perkeretaapian; 



 

DEVELOPMENT OF SPECIAL RAILWAY 
REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT 

 

23 
 

 

ANNEXES 

(7) ά{ǇŜŎƛŀƭ wŀƛƭǿŀȅ ¦ǎŜǊέ ƳŜŀƴǎ ŀ 
business entity that uses a Special 
Railway to support its Principal 
Business Activities; such business 
entity can be a single legal entity or a 
consortium of affiliated or 
unaffiliated legal entities engaged in 
a common or joint enterprise; 

 

(7) άtŜƴƎƎǳƴŀ tŜǊƪŜǊŜǘŀŀǇƛŀƴ YƘǳǎǳǎέ 
adalah suatu badan usaha yang  
menggunakan Perkeretaapian 
Khusus untuk mendukung Kegiatan 
Usaha Pokoknya; Badan Usaha yang 
dimaksud dalam ketentuan ini dapat 
berupa satu badan hukum atau 
sebuah konsorsium dari beberapa 
badan hukum yang terafiliasi atau 
tidak terafiliasi yang melakukan 
usaha yang sejenis atau melakukan 
kegiatan  bersama-sama. 

(8) άtǊƛƴŎƛǇŀƭ .ǳǎƛƴŜǎǎ !ŎǘƛǾƛǘƛŜǎέ ƳŜŀƴǎ 
the business activities of a Special 
Railway User; 

(8) άYŜƎƛŀǘŀƴ tƻƪƻƪ ¦ǎŀƘŀέ ŀŘŀƭŀƘ 
kegiatan usaha utama dari Pengguna 
Perkeretaapian Khusus; 

(9) ά{ǇŜŎƛŀƭ wŀƛƭǿŀȅ hǇŜǊŀǘƻǊέ ƳŜŀƴǎ 
the business entity that operates a 
Special Railway, which may be: 

a. the Special Railway User; 

b. a legal entity that is directly or 
indirectly controlled by, or under 
common control with, the 
Special Railway User; or 

c.  a controlled affiliate of a  
transportation company, 
established for the specific 
purpose of operating the Special 
Railway for the exclusive use of 
the Special Railway User;  

 

(9) άtŜƴȅŜƭŜƴƎƎŀǊŀ tŜǊƪŜǊŜǘŀŀǇƛŀƴ 
YƘǳǎǳǎέ ŀŘŀƭŀƘ ōŀŘŀƴ ǳǎŀƘŀ ȅŀƴƎ 
dapat merupakan: 

a. Pengguna Perkeretaapian 
Khusus; 

b. badan hukum yang secara 
langsung atau tidak langsung 
dikendalikan atau di bawah 
kendali yang sama dengan  
Pengguna Perkeretaapian 
Khusus; atau 

c. afiliasi dari dan yang 
dikendalikan oleh sebuah 
perusahaan angkutan yang 
hanya didirikan untuk 
menyelenggarakan 
Perkeretaapian Khusus untuk 
digunakan secara ekslusif oleh 
Pengguna Perkeretaapian 
Khusus; 

(10) ά/ƻƴǎǘǊǳŎǘƛƻƴ tŜǊƳƛǘέ ƳŜŀƴǎ ŀ 
permit for the construction of a 
Special Railway; 

(10) άLȊƛƴ tŜƳōŀƴƎǳƴŀƴέ ŀŘŀƭŀƘ ƛȊƛƴ 
untuk membangun Perkeretaapian 
Khusus; 

(11) άhǇŜǊŀǘƛƴƎ tŜǊƳƛǘέ ƳŜŀƴǎ ŀ ǇŜǊƳƛǘ 
for the operation of a Special 
Railway; 

όммύάLȊƛƴ hǇŜǊŀǎƛέ ŀŘŀƭŀƘ ƛȊƛƴ ǳƴǘǳƪ 
mengoperasikan Perkeretaapian 
Khusus; 
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(12) άLƴ-tǊƛƴŎƛǇƭŜ !ǇǇǊƻǾŀƭέ ƳŜŀƴǎ ŀƴ ƛƴ-
principle approval for the 
development of a Special Railway; 

(12) άtŜǊǎŜǘǳƧǳŀƴ tǊƛƴǎƛǇέ ŀŘŀƭŀƘ  
persetujuan prinsip untuk 
mengadakan Perkeretaapian Khusus; 

(13) ά{ǘŀǘƛƻƴέ ƳŜŀƴǎ ŀƴȅ ƭƻŎŀǘƛƻƴ ǿƘŜǊŜ 
a trains departs or stops for loading 
or unloading, or for operational 
purposes; 

(13) ά{ǘŀǎƛǳƴέ ŀŘŀƭŀƘ ǎŜǘƛŀǇ ƭƻƪŀǎƛ Řƛ 
mana sebuah kereta berangkat atau 
berhenti untuk memuat atau 
membongkar, atau untuk tujuan 
operasional; 

(14) άLǎǎǳƛƴƎ !ǳǘƘƻǊƛǘȅέ ƳŜŀƴǎΣ ŀǎ ǘƘŜ 
context requires, the level of 
government responsible for issuing 
an In-Principle Approval, 
Construction Permit or Operating 
Permit, as set out in Governmental 
Regulation No. 56 of 2009; 

 

(14) άhǘƻǊƛǘŀǎ tŜƴŀƴƎƎǳƴƎƧŀǿŀōέ ŀŘŀƭŀƘΣ 
sesuai dengan konteks ς 
sebagaimana diperlukan, setiap 
tingkatan pemerintahan yang 
berwenang untuk mengeluarkan 
Persetujuan Prinsip, Izin 
Pembangunan atau Izin Operasi, 
sebagaimana dimaksud dalam 
Peraturan Pemerintah Nomor 56 
Tahun 2009;  

(15) άLƴ-tǊƛƴŎƛǇƭŜ hǇŜǊŀǘƛƴƎ !ǇǇǊƻǾŀƭέ 
means a conditional Operating 
Permit issued prior to completion of 
construction, testing and 
commissioning of the Special 
Railway infrastructure; 

(15) άLȊƛƴ tŜƴȅŜƭŜƴƎƎŀǊŀŀƴ tǊƛƴǎƛǇέ 
adalah Izin Penyelenggaraan 
bersyarat yang diberikan sebelum 
diselesaikannya pembangunan, uji 
coba dan pengawasan atas 
prasarana Perkeretaapian Khusus. 

(16) ά/ƻƴǘǊƻƭέ ƳŜŀƴǎ ŀŎǘǳŀƭ ŎƻƴǘǊƻƭ ƻǾŜǊ 
a majority of the voting shares of a 
legal entity, or the contractual right 
to appoint or remove a majority of 
the members of the board of 
directors of such legal entity. 

(16) άYŜƴŘŀƭƛέ ŀŘŀƭŀƘ ƪŜƴŘŀƭƛ ȅŀƴƎ ƴȅŀǘŀ 
atas mayoritas saham dengan hak 
suara dari suatu badan hukum, atau 
hak yang diberikan berdasarkan 
suatu perjanjian untuk mengangkat 
atau memberhentikan mayoritas 
anggota direksi dari suatu badan 
hukum. 

Article 2 Pasal 2 

(1) A Special Railway can operate in the 
areas where the Principal Business 
Activities are conducted, and can 
also be used to connect such areas 
to a terminal Station located outside 
such areas. 

 

(1) Suatu Perkeretaapian Khusus dapat 
diselenggarakan di kawasan-
kawasan dimana Kegiatan Pokok 
Usaha diselenggarakan, dan dapat 
juga dipergunakan untuk 
menghubungkan kawasan-kawasan 
tersebut dengan suatu Stasiun 
terminal yang berlokasi di luar 
kawasan-kawasan tersebut  
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(2) The terminal Station referred to in 
paragraph (1) can be (among others) 
a connecting point with another 
railway, a port or other mode of 
transportation, or a connecting point 
with an off-taker, supplier, or service 
provider with whom the Special 
Railway User does business. 

 

(2) Terminal stasiun sebagaimana 
dimaksud pada ayat (1) dapat 
(antara lain) merupakan titik 
penghubung dengan perkeretaapian 
lain, suatu pelabuhan atau sarana 
transportasi lain dengan off-taker, 
penyedia barang atau penyedia jasa 
yang melakukan kegiatan usaha 
dengan Pengguna Perkeretaapian 
Khusus. 

(3) Other Stations can also be located at 
points between the areas where the 
Principal Business Activities are 
conducted and the terminal Station 
referred to in paragraph (1). 

 

(3) Stasiun-stasiun lain dapat 
ditempatkan di titik-titik yang 
terletak di antara kawasan-kawasan 
dimana Kegiatan Pokok Usaha 
diselenggarakan dan terminal 
stasiun sebagaimana dimaksud pada 
ayat (1).  

(4)  A Special Railway may, as specified in 
the Operating Permit and subject to 
compliance with prevailing safety 
and technical regulations, be used to 
carry things, persons, or both. Things 
can include goods and, generally, 
anything related to the business 
activities of the Special Railway User, 
including inputs, raw materials, 
products, by-products and other 
things required by or produced as 
part of the business activities of the 
Special Railway User. 

 

(4)  Perkeretaapian Khusus dapat, seperti 
yang disebutkan dalam Izin Operasi 
dan tunduk kepada peraturan 
keselamatan dan teknis yang 
berlaku, digunakan untuk 
pengangkutan  benda, orang atau 
kedua-duanya. Benda dapat berupa 
seperti barang dan secara umum 
semua yang berhubungan dengan 
kegiatan usaha dari Pengguna 
Perkeretaapian Khusus, termasuk 
bahan mentah, barang produksi, by-
products, atau benda-benda lain 
yang diperlukan atau diproduksi 
sebagai bagian dari kegiatan usaha 
dari Pengguna Perkeretaapian 
Khusus. 

CHAPTER II  

IN-PRINCIPLE APPROVAL 

BAB II 

PERSETUJUAN PRINSIP 

Article 3 Pasal 3 

(1) The proposed Special Railway 
Operator must apply for an In-
Principle Approval in accordance 
with the provisions of this 
Regulation. 

(1) Pihak yang mengajukan permohonan 
Penyelenggara Perkeretaapian 
Khusus wajib mengajukan 
Persetujuan Prinsip sesuai dengan 
ketentuan dalam Peraturan ini. 
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(2) An application for In-Principle 
Approval made in accordance with 
the provisions of this Regulation 
shall not constitute a form of KPS 
(Kerjasama Pemerintah dan Swasta) 
project subject to public tender 
under relevant regulation relating to 
cooperation between Government 
and business entity in the 
procurement of infrastructure. 

 

[Elucidation: at the time this 
ministerial regulation is enacted the 
regulation relating to cooperation 
between Government and business 
entitiy in the procurement of 
infrastructure is Presidential 
Regulation No. 67 of 2005 on the 
Cooperation between Government 
and Business Enterprises in 
Infrastructure Procurement (as 
amended by Presidential Regulation 
No. 13 of 2010).] 

(2) Permohonan pengajuan Persetujuan 
Prinsip yang diajukan sesuai dengan 
ketentuan dalam Peraturan ini 
bukan merupakan  bentuk proyek 
KPS (Kerjasama Pemerintah dan 
Swasta) yang tunduk pada 
ketentuan mengenai tender dalam 
peraturan yang mengatur mengenai 
kerjasama antara pemerintah 
dengan badan usaha dalam 
penyediaan infrastruktur  

[Penjelasan: Pada saat peraturan 
menteri ini di undangkan peraturan 
yang mengatur mengenai 
kerjasama antara pemerintah 
dengan badan usaha dalam 
penyediaan infrastruktur adalah 
Presiden Nomor 67 Tahun 2005 
tentang Kerjasama Pemerintah 
dengan Badan Usaha dalam 
Penyediaan Infrastruktur 
(sebagaimana telah diubah dengan 
Peraturan Presiden Nomor 13 
Tahun 2010).] 

Article 4 Pasal 4 

(1) An application for In-Principle 
Approval must be submitted to the 
relevant Issuing Authority as follows: 

(1) Permohonan pengajuan Persetujuan 
Prinsip harus diajukan kepada 
Otoritas Penanggungjawab terkait 
sebagai berikut:  

a.  Minister, for the operation of 
Special Railway which crosses 
provincial borders; 

b.  Governor, for the operation of 
Special Railway which crosses 
the border of districts/cities 
within one province, after 
getting approval from the 
Minister; 

  

a. Menteri, untuk penyelenggaraan 
Perkeretaapian Khusus yang 
jaringan jalurnya melintasi batas 
wilayah provinsi; 

b. gubernur, untuk 
penyelenggaraan Perkeretaapian 
Khusus yang jaringan jalurnya 
melintasi batas wilayah 
kabupaten/kota dalam satu 
provinsi setelah mendapat 
persetujuan dari Menteri; dan 
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c. Regent/Mayor, for the operation 
of Special Railway which is 
located within one district/city, 
after getting recommendation 
from the Governor 

c. bupati/walikota, untuk 
penyelenggaraan Perkeretaapian 
Khusus yang jaringan jalurnya 
dalam wilayah kabupaten/kota 
setelah mendapat rekomendasi 
gubernur dan persetujuan 
Menteri. 

(2) The application referred to in 
paragraph (1) must be accompanied 
by each of the following documents  

(2) Permohonan pengajuan 
sebagaimana dimaksud pada ayat (1) 
harus dilengkapi dengan dokumen-
dokumen:  

a. articles of association of the 
proposed Special Railway 
Operator; 

b. tax payer registration number; 

c. business license; 

d. letter of domicile of the 
proposed Special Railway 
Operator; 

e. location map of the Special 
Railway infrastructure; 

f. analysis as to the relevance 
between railway needs and the 
principal business activities; and  

g. other information as may be 
required by this Regulation. 

a. akte pendirian dari pemohon 
Penyelenggara Perkeretaapian 
Khusus; 

b. nomor pokok wajib pajak; 

c. izin usaha; 

d. surat keterangan domisili dari 
pemohon Penyelenggara 
Perkeretaapian Khusus; 

e. peta lokasi prasarana 
Perkeretaapian Khusus;  

f. kajian kesesuaian antara 
kebutuhan perkeretaapian dan 
usaha pokoknya; dan 

g. dokumen lainnya sebagaimana 
disyaratkan oleh Peraturan ini. 
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(3) The application for In-Principle 
Approval must state whether the 
Special Railway Operator will be the 
same legal entity as the Special 
Railway User. If the Special Railway 
Operator will be a legal entity other 
than the Special Railway User, the 
proposed Special Railway Operator 
shall explain the current and (if 
different) proposed legal 
relationship between the Special 
Railway User and the Special Railway 
Operator.  

[9ƭǳŎƛŘŀǘƛƻƴΥ ¢ƘŜ ΨŎǳǊǊŜƴǘ ƭŜƎŀƭ 
ǊŜƭŀǘƛƻƴǎƘƛǇΩ ŀƴŘ ΨǇǊƻǇƻǎŜŘ ƭŜƎŀƭ 
ǊŜƭŀǘƛƻƴǎƘƛǇΩ ǊŜŦŜǊǎ ǘƻ ŀ relationship 
enumerated in Article 1 paragraph 
(9) of this regulation.]   

(3) Permohonan Persetujuan Prinsip 
harus dengan jelas menjelaskan 
apakah Penyelenggara 
Perkeretaapian Khusus akan 
merupakan badan hukum yang sama 
dengan Pengguna Perkeretaapian 
Khusus. Apabila Penyelenggara 
Perkeretaapian Khusus akan 
merupakan suatu badan hukum yang 
berbeda dengan Pengguna 
Perkeretaapian Khusus, pemohon 
Penyelenggara Perkeretaapian 
Khusus harus menjelaskan hubungan 
hukum yang ada saat ini dan (dalam 
hal terdapat perbedaan) rencana 
hubungan hukum yang akan timbul 
nantinya antara Pengguna 
Perkeretaapian Khususdan 
Penyelenggara Perkeretaapian 
Khusus. 

[tŜƴƧŜƭŀǎŀƴΥ ΨIǳōǳƴƎŀƴ ƘǳƪǳƳ 
ȅŀƴƎ ŀŘŀ ǎŀŀǘ ƛƴƛΩ Řŀƴ ΩǊŜƴŎŀƴŀ 
ƘǳōǳƴƎŀƴ ƘǳƪǳƳΩ ŀŘŀƭŀƘ 
hubungan sebagaimana dimaksud 
di dalam Pasal 1 ayat (9) peraturan 
ini]  

Article 5 Pasal 5 

(1) The letter of domicile referred to in 
Article 4 paragraph (2) letter d must 
be issued by the district where the 
proposed Special Railway Operator is 
located.  

(1) Surat keterangan domisili 
sebagaimana yang dimaksud Pasal 4 
ayat  (2) huruf d harus dikeluarkan 
oleh pemerintah setempat di tempat 
kedudukan pemohon Penyelenggara 
Perkeretaapian Khusus. 

(2) The map referred to in Article 4 
paragraph (2) letter e must include:  

 

(2) Peta lokasi prasarana yang dimaksud 
oleh Pasal 4  ayat (2) huruf e harus 
disertai dengan:  

a.  scale drawings showing the 
proposed location of railway 
lines and Stations; 

b.  a land acquisition and 
resettlement plan; 

a. skala denah yang menunjukkan 
rencana lokasi jalur 
perkeretaapian dan Stasiun; 

b. rancangan pengambilalihan dan 
pemukiman kembali lahan; 
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c.  railway survey results indicating 
the characteristics of the soil 
(slope, soil conditions, etc.); and 

 

c. hasil penelitian jalur 
perkeretaapian yang 
menunjukkan karakteristik dari 
tanah (kemiringan, kondisi tanah, 
dsb.); dan 

d.  topographic maps. d. peta topografi. 

(3) The study referred to in Article 4 
paragraph (2) letter f must contain:  

 

(3) Kajian kesesuaian sebagaimana yang 
dimaksud pada Pasal 4 ayat (2) huruf 
f harus berisikan:  

a.  a study of the engineering and 
economic feasibility of the 
proposed Special Railway, 
including an evaluation of other 
actual or planned transportation 
alternatives (if any) in the area 
to be served, taking into account 
the national, provincial and local 
railway master plans and 
relevant spatial plans; 

 

a.   kajian kelayakan rancang bangun 
dan ekonomi dari rancangan 
Perkeretaapian Khusus, 
termasuk penilaian atas 
alternatif sarana transportasi 
yang telah ada atau yang telah 
direncanakan (jika ada) dalam 
area yang akan dilalui jalur 
perkeretaapian khusus, dengan 
memperhatikan rencana induk 
Perkeretaapian nasional, 
propinsi dan lokal; 

b.  an evaluation of the anticipated 
benefits of the project to the 
Special Railway User, the local 
community and the public at 
large, as well as the potential 
adverse impacts on the 
environment, the local 
community and potential 
competitors; 

b. penilaian atas perkiraan 
keuntungan yang akan diperoleh 
dari proyek bagi Pengguna 
Perkeretaapian Khusus, 
penduduk setempat, dan 
masyarakat secara keseluruhan, 
serta potensi dampak negatif 
terhadap lingkungan, penduduk 
setempat dan pesaing usaha; 

c.  an evaluation of the short-term, 
medium-term and long-term 
transportation needs of the 
Special Railway User, the local 
community, and the public at 
large, in the area to be served by 
the Special Railway; 

 

c.  penilaian atas kebutuhan sarana 
transportasi jangka pendek, 
jangka menengah, dan jangka 
panjang dari Pengguna 
Perkeretaapian Khusus, 
penduduk setempat, dan 
masyarakat secara keseluruhan, 
di daerah pelayanan 
Perkeretaapian Khusus; 
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d.     information regarding the 
financial condition of the Special 
Railway User and proposed 
sources of financing for the 
project. 

d. informasi mengenai kondisi 
keuangan Pengguna 
Perkeretaapian Khusus dan 
usulan sumber pendanaan untuk 
pembiayaan proyek. 

Article 6 Pasal 6 

(1) The Issuing Authority (in 
consultation with all other relevant 
levels of government as required 
under prevailing laws), shall be 
responsible for reviewing and 
approving all aspects of the 
application for In-Principle Approval.  

(1) Otoritas Penanggungjawab (dengan 
melakukan konsultasi dengan semua 
tingkatan pemerintahan 
sebagaimana diwajibkan di dalam 
ketentuan perundang-undangan 
yang berlaku) bertanggung jawab 
untuk melakukan penilaian dan 
menentukan apakah setiap bagian 
dari pengajuan permohonan 
Persetujuan Prinsip dapat diberikan 
persetujuan.  

(2) The Minister (acting through the 
Director General) shall review for 
approval all technical aspects of 
the application.  

(2) Menteri (dalam hal ini bertindak 
melalui Direktur Jenderal) 
bertanggung jawab untuk 
melakukan penilaian dan 
berdasarkan penilaian memberikan 
persetujuan sehubungan dengan 
aspek-aspek teknis dari 
permohonan.  

(3) ¢ƘŜ aƛƴƛǎǘŜǊΩǎ ŀǇǇǊƻǾŀƭ Ƴŀȅ ōŜ 
conditional upon the applicant 
meeting certain conditions, in 
which case the conditions must be 
clearly stated by the Minister in its 
approval letter and notified to the 
proposed Special Railway Operator 
by the Issuing Authority. 

(3) Persetujuan menteri dapat disertai 
dengan syarat-syarat tertentu yang 
harus terlebih dahulu dipenuhi oleh 
pemohon, dan syarat-syarat 
tersebut harus dicantumkan dengan 
jelas oleh Menteri dalam surat 
persetujuannya dan diberitahukan 
kepada pemohon Penyelenggara 
Perkeretaapian Khusus oleh Otoritas 
Penanggungjawab. 
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(4) The Issuing Authority shall issue a 
response to the Special Railway 
Operator with respect to the 
application for In-Principle 
Approval within no more than [60 
(sixty) working days] after the 
request has been received and 
deemed complete, as evidenced by 
proof of receipt delivered by the 
Issuing Authority. 

(4) Otoritas Penanggungjawab untuk 
mengeluarkan tanggapan kepada 
Penyelenggara Perkeretaapian 
Khusus atas permohonan 
Persetujuan Prinsip paling lambat 
[60 (enam puluh) hari kerja] setelah 
permohonan diterima dan 
dinyatakan lengkap, yang dibuktikan 
dengan tanda bukti penerimaan dari 
Otoritas Penanggungjawab.  

(5) If the application for In-Principle 
Approval is rejected, the Issuing 
Authority, after conferring with all 
other relevant levels of 
government as required under 
prevailing laws, shall prepare a 
written notice of rejection stating 
the specific reasons for the 
rejection. Such notice of rejection 
shall be notified to the Special 
Railway User by the Issuing 
Authority. 

(5) Apabila permohonan Persetujuan 
Prinsip ditolak, Otoritas 
Penanggungjawab setelah 
berkoordinasi dengan semua 
tingkatan pemerintahan 
sebagaimana diwajibkan di dalam 
perundang-undangan, berkewajiban 
menyiapkan suatu pemberitahuan 
tertulis penolakan yang menyatakan 
secara jelas alasan penolakan 
tersebut. Pemberitahuan penolakan 
tersebut wajib disampaikan kepada 
Pengguna Perkeretaapian Khusus 
oleh Otoritas Penanggungjawab. 

(6) A rejected application referred to 
in paragraph (3) may be 
supplemented or re-submitted by 
the Special Railway User to the 
Issuing Authority. 

(6) Permohonan yang ditolak 
sebagaimana dimaksud dalam ayat 
(3) dapat dilengkapi dan diajukan 
ulang oleh Pengguna Perkeretaapian 
Khusus kepada Otoritas 
Penanggungjawab. 

Article 7 Pasal 7 

The holder of an In-Principle Approval 
must, prior to applying for a Construction 
Permit, carry out the following activities:  

Penerima Persetujuan Prinsip wajib, 
sebelum mengajukan Izin Pembangunan, 
melaksanakan  kegiatan-kegiatan:  

a. technical planning; 

b. analysis on the enviromental 
impact or UKL and UPL; and 

c. land procurement. 

 

a. perencanaan teknis; 

b. analisis mengenai dampak 
lingkungan hidup atau UKL dan 
UPL; dan 

c. pengadaan tanah. 
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Article 8 Pasal 8 

(1) Technical planning, as referred to in 
Article 7 letter a, shall mean a set of 
technical documents, drawings and 
specifications providing a complete 
description of the proposed Special 
Railway infrastructure to be 
constructed.  

 

(1) Perencanaan Teknis, sebagaimana 
dimaksud dalam Pasal 7 huruf a, 
adalah terdiri dari serangkaian 
dokumen, gambaran, dan spesifikasi 
teknis yang memberikan keterangan 
lengkap mengenai bagaimana 
prasarana Perkeretaapian Khusus 
yang dimohonkan akan dibangun.  

(2) Technical planning shall cover at least 
the following planning phases: 

a. pre-design (including pre-
feasibility and feasibility); 

b. design (including survey, 
investigation, basic plan and 
detailed plan); 

c. construction (including technical 
specifications, physical 
construction references, 
performance schedule, work 
methods and supervision); and 

d. post-construction (including 
evaluation of the results and 
benefits of the project).  

(2) Perencanaan teknis mencakup 
setidaknya tahapan perencanaan 
sebagai berikut: 

a. pradesain (termasuk pra-
kelayakan dan kelayakan);  

b. desain (termasuk survei, 
penyelidikan, rencana dasar dan 
rencana mendetil); 

c. konstruksi (termasuk spesifikasi 
teknik, acuan konstruksi fisik, 
jadwal pelaksanaan, metode 
pengerjaan dan pengawasan); 
dan 

d.  pascakonstruksi (termasuk 
evaluasi atas hasil dan manfaat 
dari proyek). 

(3) Technical planning as referred to in 
paragraph (1) must be completed 
within 2 (two) years from the 
granting of In-Principle Approval 
and, thereafter, must be submitted 
for approval by, the Director General 
on behalf of the Minister. 

 

(4)  The Issuing Authority shall revoke the 
In-Principle Approval if the holder 
fails to complete the technical 
planning as required under 
paragraph (2). 

 

(3) Perencanaan Teknis sebagaimana 
dimaksud dalam ayat (1) harus 
diselesaikan dalam waktu 2 (dua) 
tahun sejak dikeluarkannya 
Persetujuan Prinsip dan, untuk 
setelahnya, wajib diajukan kepada  
Direktur Jenderal yang bertindak 
atas nama Menteri untuk 
mendapatkan persetujuan. 

(4)  Otoritas Penanggungjawab wajib 
mencabut Persetujuan Prinsip 
apabila pemegang Persetujuan 
Prinsip tidak dapat menyelesaikan 
perencanaan teknis sebagaimana 
dimaksud dalam ayat (2). 
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(5)  Before revoking an In-Principle 
Approval under paragraph (3), the 
Issuing Authority shall give the 
holder two written warnings, each 
with a grace period of 30 working 
days, to enable the holder to 
complete and file the required 
technical planning. 

 

(5) Sebelum mencabut Persetujuan 
Prinsip sebagaimana dimaksud 
dalama ayat (3), Otoritas 
Penanggungjawab wajib 
memberikan peringatan tertulis 
kepada penerima Persetujuan 
Prinsip sebanyak dua kali, masing-
masing dengan jangka waktu selama 
30 hari kerja untuk memberikan 
kesempatan kepada penerima 
Persetujuan Prinsip untuk 
menyelesaikan dan mengajukan 
perencanaan teknis yang diwajibkan. 

Article 9 Pasal 9 

(1) Land procurement, as referred to in 
Article 7 letter c, shall be conducted 
in accordance with prevailing laws 
on commercially reasonable terms in 
arms-length transactions. 

(1) Pengadaan lahan, sebagaimana 
dimaksud dalam Pasal 7 huruf c, 
wajib diselenggarakan sesuai dengan 
hukum yang berlaku berdasarkan 
syarat-syarat yang wajar dan 
didukung dokumen-dokumen yang 
jelas. 

[Elucidation: Land may be acquired 
in accordance with the provisions of 
this paragraph from the 
Government, from a Regional 
Government, or from any BUMN or 
BUMD.] 

[Penjelasan: pembelian tanah 
berdasarkan ketentuan ayat ini 
dapat dilakukan dengan 
Pemerintah, Pemerintah Daerah, 
atau dari BUMN atau BUMD 
manapun.] 

(2) When the proposed Special Railway 
Operator has acquired at least 10% 
of the land rights needed to 
construct the Special Railway, it shall 
so notify the Issuing Authority, with 
all necessary supporting evidence. 

 

(2) Pemohon Penyelenggara 
Perkeretaapian Khusus wajib 
memberikan pemberitahuan kepada 
Otoritas Penanggungjawab, setelah 
memperoleh setidaknya 10% dari 
lahan yang diperlukan untuk 
membangun Perkeretaapian Khusus, 
bersama dengan bukti-bukti 
pendukung yang diperlukan. 
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Article 10 Pasal 10  

(1) Environmental impact analysis 
referred to in Article 7 letter b 
should also include a review of social 
impacts in accordance with 
prevailing laws, and must be 
completed within 2 (two) years from 
the granting of In-Principle Approval. 

(1) Analisis mengenai dampak 
lingkungan hidup sebagaimana 
dimaksud dalam Pasal 7 huruf b 
wajib menyertakan tinjauan atas 
dampak sosial sesuai dengan 
ketentuan perundang-undangan 
yang berlaku, dan analisis tersebut 
untuk diselesaikan paling lambat 2 
(dua) tahun dari pemberian 
Persetujuan Prinsip. 

(2) The environmental and social impact 
analysis referred to in paragraph (1) 
must be submitted to, and approved 
by, the relevant authorities in 
accordance with prevailing laws. 

(2) Analisis mengenai dampak 
lingkungan hidup dan sosial 
sebagaimana dimaksud pada ayat (1) 
wajib diajukan kepada, dan disetujui 
oleh otoritas terkait sesuai dengan 
ketentuan perundang-undangan 
yang berlaku.  

(3) The Issuing Authority shall revoke 
the In-Principle Approval if the 
holder fails to complete the 
environmental and social impact 
analysis as required under paragraph 
(1).  

(3) Otoritas Penanggungjawab harus 
mencabut Persetujuan Prinsip 
apabila penerima Persetujuan 
Prinsip tidak dapat melengkapi 
analisis mengenai dampak 
lingkungan dan sosial sebagaimana 
dimaksud pada ayat (1).  

(4) Before revoking an In-Principle 
Approval under paragraph (2), the 
Issuing Authority shall give the 
holder two written warnings, each 
with a grace period of 30 working 
days, to enable the holder to 
complete and file the required 
environmental and social impact 
analysis. 

(4) Sebelum mencabut Persetujuan 
Prinsip yang dimaksud pada ayat (2), 
Otoritas Penanggungjawab wajib 
memberikan 2 (dua) peringatan 
tertulis kepada penerima 
Persetujuan Prinsip dengan masa 
tenggang masing-masing 30 (tiga 
puluh) hari kerja kepada pemiliknya, 
dengan tujuan memberikan 
kesempatan kepada penerima 
Persetujuan Prinsip untuk 
menyelesaikan dan menyerahkan 
analisis dampak lingkungan dan 
social yang diperlukan. 
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Article 11 Pasal 11 

(1) The holder of an In-Principle 
Approval must report to the Issuing 
Authority every 6 (six) months 
regarding the implementation of the 
activities referred to in Article 7. 

(1) Penerima Persetujuan Prinsip, wajib 
meberikan laporan berkala kepada 
Otoritas Penanggungjawab setiap 6 
(enam) bulan sekali mengenai 
pelaksanan kegiatan yang dimaksud 
pada Pasal 7. 

(2) The Issuing Authority may revoke 
the In-Principle Approval if the 
holder fails to submit any report 
required under paragraph (1) during 
a period of more than 9 consecutive 
months.  

(2) Otoritas Penanggungjawab dapat 
mencabut Persetujuan Prinsip 
apabila penerima Persetujuan 
Prinsip tidak menyerahkan laporan 
yang diperlukan sebagaimana 
dimaksud pada ayat (1), dalam 
jangka waktu lebih dari 9 bulan 
berturut-turut.  

(3) Before revoking an In-Principle 
Approval under paragraph (2), the 
Issuing Authority shall give the 
holder two written warnings, each 
with a grace period of 30 working 
days, to enable the holder to file the 
required report or reports. 

(3) Sebelum mencabut Persetujuan 
Prinsip sebagaimana dimaksud pada 
ayat (2), Otoritas Penanggungjawab 
wajib memberikan 2 (dua) 
peringatan tertulis kepada penerima 
Persetujuan Prinsip dengan masa 
tenggang masing-masing 30 (tiga 
puluh) hari kerja, untuk memberikan 
waktu kepada penerima Persetujuan 
Prinsip untuk melaksanakan 
kewajiban pelaporannya. 

Article 12 Pasal 12 

(1) Unless earlier terminated in 
accordance with the provisions of 
Articles 8, 10 or 11, above, the In-
Principle Approval is valid for an 
initial period of 5 (five) years from 
the date of its issuance, and may be 
automatically extended, at the 
request of the holder, for a further 
period of 2 (two) years. 

(1) Kecuali dicabut sebagaimana diatur 
dalam ketentuan Pasal 8, 10 atau 11 
Peraturan ini, Persetujuan Prinsip 
berlaku untuk jangka waktu awal 
selama 5 (lima) tahun sejak tanggal 
dikeluarkannya, dan dapat otomatis 
diperpanjang, atas permohonan dari 
penerima Persetujuan Prinsip, untuk 
jangka waktu 2 (dua) tahun 
berikutnya. 
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(2) If the land procurement set out in 
Article 7 letter c has not been 
completed within 7 (seven) years of 
the issuance of the In-Principle 
Approval, the holder of the In-
Principle Approval may apply to the 
Issuing Authority for a further 
extension of up to 3 (three) years. 

(2) Dalam hal pengadaan lahan 
sebagaimana yang dimaksud dalam 
Pasal 7 huruf c belum dapat 
diselesaikan dalam waktu 7 (tujuh) 
tahun sejak dikeluarkannya 
Persetujuan Prinsip, maka penerima 
Persetujuan Prinsip dapat 
mengajukan permohonan 
perpanjangan waktu Persetujuan 
Prinsip paling lama untuk jangka 
waktu 3 (tiga) tahun kepada Otoritas 
Penanggungjawab. 

(3) The application referred to in 
paragraph (2) must be accompanied 
by updated versions of the 
information referred to in Article 5 
paragraph (3) other than the 
engineering feasibility study.  

(3) Permohonan yang dimaksud dalam 
ayat (2) wajib disertai dengan 
keterangan-keterangan terbaru 
sebagaimana dimaksud dalam Pasal 
5 ayat (3) kecuali kajian kelayakan 
rancang bangun.  

(4) The provisions of Article 6 shall 
apply, mutatis mutandis, to the 
review of an application for 
extension submitted under 
paragraph (2). 

(4) Ketentuan sebagaimana dimaksud 
pada Pasal 6 berlaku juga secara 
mutatis mutandis, bagi proses 
penilaian permohonan perpanjangan 
waktu yang dimaksud pada ayat (2). 

CHAPTER III  

CONSTRUCTION PERMIT 

BAB III  

IZIN PEMBANGUNAN 

Article 13  Pasal 13 

When all of the activities set out in Article 
7 have been completed in accordance 
with the provisions of Chapter II, the 
holder of the In-Principle Approval may 
apply for a Construction Permit. 

Dalam hal seluruh kegiatan sebagaimana 
yang dimaksud dalam Pasal 7 telah 
selesai dilaksanakan sesuai dengan 
ketentuan dalam Bab II Peraturan ini, 
penerima Persetujuan Prinsip dapat 
mengajukan Izin Pembangunan. 

Article 14 Pasal 14 

(1) An application for a Construction 
Permit must be submitted to:  

(1) Permohonan Izin Pembangunan 
harus diserahkan kepada Otoritas 
Penanggungjawab yang berwenang 
sebagai berikut:  
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a. Minister, for the operation of 
Special Railway which crosses 
provincial borders; 

 
b. Governor, for the operation of 

Special Railway which crosses 
the border of districts/cities 
within one province, after 
getting approval from the 
Minister; 

c. the Regent/Mayor, for the 
operation of Special Railway 
located within one district/city, 
after getting recommendation 
from the Governor. 

a. Menteri, untuk penyelenggaraan 
Perkeretaapian Khusus yang 
jaringan jalurnya melintasi batas 
wilayah provinsi; 

b. gubernur, untuk 
penyelenggaraan Perkeretaapian 
Khusus yang jaringan jalurnya 
melintasi batas wilayah 
kabupaten/kota dalam satu 
provinsi setelah mendapat 
persetujuan dari Menteri; dan 

c. bupati/walikota, untuk 
penyelenggaraan Perkeretaapian 
Khusus yang jaringan jalurnya 
dalam wilayah kabupaten/kota 
setelah mendapat rekomendasi 
gubernur dan persetujuan 
Menteri. 

(2) The application referred to in 
paragraph (1) must be accompanied 
by: 

a. each of the following 
documents:  

1. In-principle Approval for the 
development of Special 
Railway; 

2.  engineering designs made 
based on calculation; 

3.  technical drawings; 

4.  field data; 

5.  implementation schedule; 

6.  technical specifications; 

7. analysis on environmental 
impact or UKL and UPL; 

8.  work methods; 

9.  bulding permit; 

10. any other permits as 
required under the 
prevailing laws and 
regulations; 

 

(2). Permohonan yang dimaksud dalam 
ayat (1) wajib disertai dengan: 

a. dokumen-dokumen sebagai 
berikut:  

1. surat Persetujuan Prinsip 
pembangunan 
perkeretaapian khusus; 

2. rancang bangun yang dibuat 
berdasarkan perhitungan; 

3. gambar-gambar teknis; 

4. data lapangan; 

5. jadwal pelaksanaan; 

6. spesifikasi teknis; 

7. analisis mengenai dampak 
lingkungan hidup atau UKL 
dan UPL; 

8. metode pelaksanaan; 

9. surat izin mendirikan 
bangunan; 

10. surat izin lain sesuai dengan 
ketentuan peraturan 
perundang-undangan; 
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11. recommendation from 
Regent/Mayor  whose 
territory will be crossed by 
the railway; and 

12.   evidence of procurement of 
at least 10% of the total 
land area required. 

11. rekomendasi dari 
bupati/walikota yang 
wilayahnya akan dilintasi 
oleh jalur kereta api; dan 

12. bukti pengadaan tanah 
paling sedikit 10% (sepuluh 
per seratus) dari luas tanah 
yang dibutuhkan. 

c. a statement from an authorized 
representative of the applicant 
referred to Article 13 paragraph 
(1) confirming that the Special 
Railway shall be used exclusively 
to provide transportation 
services in support of the 
Principal Business Activities; and 
 
 

c. such other information as may 
be required under the provisions 
of this Regulation. 

b. pernyataan dari perwakilan yang 
berwenang dari pemohon 
sebagaimana dimaksud dalam 
Pasal 13 ayat (1) yang  
menyatakan bahwa 
Perkeretaapian Khusus hanya 
digunakan  untuk menyediakan 
jasa transportasi yang 
mendukung Kegiatan Pokok 
Usaha; dan  

c. informasi lainnya yang dapat 
diperlukan menurut ketentuan 
dalam Peraturan ini. 

(3) The Issuing Authority is responsible 
for coordinating the timely review 
and approval of the various 
documents referred to in paragraph 
(2) by the relevant authorities, as set 
out in this Regulation. 

(3) Otoritas Penanggungjawab 
bertanggung jawab untuk 
melakukan koordinasi sehubungan 
dengan proses peninjauan dan 
pemberian persetujuan yang tepat 
waktu terhadap dokumen-dokumen 
yang dimaksud pada ayat (2) oleh 
otoritas terkait, sebagaimana diatur 
dalam Peraturan ini. 

Article 15  Pasal 15 

(1) The design referred to in Article 
14 paragraph (2) letter a number 
2 shall include each of the 
following: 

 

 

 

 

(1) Rancang bangun sebagaimana 
yang dimaksud dalam Pasal 14 
ayat (2) huruf a angka 2 harus 
disertai semua hal-hal berikut ini: 
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[NTD: This provision should be 
further clarified and expanded by 
DGR. The information provided 
should be primarily technical and 
should not duplicate planning 
studies already done before the In-
Principle Approval stage and 
ΨǘŜŎƘƴƛŎŀƭ ǇƭŀƴƴƛƴƎΩ ŀŎǘƛǾƛǘƛŜǎ 
already done during the In-Principle 
Approval stage.] 

 

 

[NTD: The technical information to 
be provided by applicant should 
include a program for the testing 
and commissioning of the SR 
infrastructure, so that the precise 
conditions to be met for issuance of 
the Operating Permit will have been 
agreed in advance between 
applicant and Issuing Authority.] 

 

[NTD: Ketentuan ini harus 
diklarifikasi dan dikembangkan 
lebih lanjut oleh DGR. Informasi 
utama yang diberikan harus hanya 
merupakan informasi teknis dan 
tidak boleh merupakan 
pengulangan dari studi 
perencanaan yang telah dilakukan 
sebelum tahap Persetujuan Prinsip 
Řŀƴ ƪŜƎƛŀǘŀƴ ΨǇŜǊŜƴŎŀƴŀŀƴ ǘŜƪƴƛǎΩ 
yang telah dilakukan dalam tahap 
Persetujuan Prinsip.] 

 
[NTD: Informasi teknis yang 
disampaikan oleh pemohon harus 
memasukkan program untuk 
pengujian dan pengawasan 
prasarana Perkeretaapian Khusus, 
sehingga syarat-syarat pasti untuk 
dapat diterbitkannya Izin 
Penyelenggaraan akan dapat 
terlebih dahulu disepakati oleh 
pemohon dan Otoritas 
Penanggungjawab.] 

(2) The Director General acting on 
behalf of the Minister shall review 
for approval the design referred to in 
paragraph (1). 

(2) Direktur Jenderal atas nama Menteri 
memiliki kewenangan untuk 
melakukan penilaian mengenai 
rancangan yang dimaksud dalam 
ayat (1) dan untuk menentukan 
apakah persetujuan dapat diberikan. 

Article 16 Pasal 16 

(1) Technical drawings referred to in 
Article 14 paragraph (2) letter a 
number 3 shall include each of the 
following: 

 

[NDT: This provision should be 
further clarified and expanded by 
DGR.] 

(1) Gambar-gambar teknis sebagaimana 
dimaksud dalam Pasal 14 ayat (2) 
huruf a angka 3 Peraturan 
Pemerintah Nomor 56 Tahun 2009 
wajib disertai dengan: 

[NDT: Ketentuan ini harus 
diklarifikasi dan dikembangkan 
lebih lanjut oleh DGR.] 
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(2) The Director General acting on 
behalf of the Minister shall review 
for approval the technical drawing 
referred to in paragraph (1). 

(2) Direktur Jenderal atas nama Menteri  
memiliki kewenangan untuk 
melakukan penilaian terhadap 
gambar-gambar teknis sebagaimana 
dimaksud dalam ayat (1) dan untuk 
menentukan apakah persetujuan 
dapat diberikan. 

Article 17 Pasal 17 

(1) The technical specifications referred 
to in Article 14 paragraph (2) letter a 
number 6 shall cover:  

a.  roads, bridges and tunnels; 

b.  Stations; 

c.  railroad signaling equipment; 

d.  telecommunications equipment; 

e. electrical systems and 
components; and 

f. special railway facilities. 

(1) Spesifikasi Teknis sebagaimana 
dimaksud dalam Pasal 14 ayat (2) 
huruf a angka 6 wajib memasukkan:  

a. jalan, jembatan-jembatan dan 
terowongan-terowongan; 

b. Stasiun; 

c. peralatan sinyal jalur 
perkeretaapian; 

d. peralatan telekomunikasi; 

e. sistem kelistrikan dan 
komponen-komponennya; 
dan 

f. fasilitas perkeretaapian 
khusus. 

(2). The Director General acting on 
behalf of the Minister shall review 
for approval the technical 
specifications referred to in 
paragraph (1). 

(2) Direktur Jenderal atas nama Menteri 
memiliki kewenangan untuk 
melakukan penilaian terhadap 
spesifikasi teknis sebagaimana 
dimaksud dalam ayat (1) dan untuk 
menentukan apakah persetujuan 
dapat diberikan. 

Article 18 Pasal 18 

(1) Work methods referred to in Article 
14 paragraph (2) letter a number 8 
shall include:  

[NDT: This provision should be 
further clarified and expanded by 
DGR.] 

(1) Metode Pelaksanaan sebagaimana 
dimaksud dalam Pasal 14 ayat (2) 
huruf a angka 8 wajib menyertai:  

[NDT: Ketentuan ini harus 
diklarifikasi dan dikembangkan 
lebih lanjut oleh DGR.] 
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(2) The Director General acting on 
behalf of the Minister shall review 
for approval the work methods 
referred to in paragraph (1). 

 

(2) Direktur Jenderal atas nama Menteri 
memiliki kewenangan untuk 
melakukan penilaian terhadap 
metode pelaksanaan sebagaimana 
dimaksud dalam ayat (1) dan untuk 
menentukan apakah persetujuan 
dapat diberikan. 

Article 19 Pasal 19 

The building permits referred to in Article 
14 paragraph (2) letter a number 9 shall 
include permits required for the 
construction of any Station, yard, and 
warehousing facility.  

Izin mendirikan bangunan sebagaimana 
dimaksud dalam Pasal 14 ayat (2) huruf a 
angka 9 harus meliputi izin-izin yang 
diperlukan untuk pembangunan setiap 
Stasiun, lapangan, dan fasilitas 
penyimpanan. 

Article 20 Pasal 20 

(1) The other permits referred to in 
Article 14 paragraph (2) letter a 
number 10 refers to any permits 
required under any laws applicable 
to the Principal Business Activities of 
the Special Railway User or under 
any laws applicable to the Special 
Railway Operator or to the particular 
areas where the Special Railway will 
be located. 

 

 

[NTD: An elucidation will be needed 
here to give relevant examples.] 

(1) Izin-izin lain sebagaimana dimaksud 
dalam Pasal 14 ayat (2) huruf a 
angka 10 mengacu kepada setiap izin 
yang diperlukan menurut ketentuan 
yang berlaku untuk Kegiatan Pokok 
Usaha dari Pengguna Perkeretaapian 
Khusus atau berdasarakn ketentuan 
perundangan lainnya yang berlaku 
untuk Penyelenggara Perkeretaapian 
Khusus atau sehubungan dengan 
area tertentu dimana 
Perkeretaapian Khusus akan 
berlokasi. 

[NTD: bagian penjelasan dari pasal 
ini dibutuhkan untuk memberikan 
contoh-contoh yang relevan.] 
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(2) The Issuing Authority, in considering 
an application for a Construction 
Permit, shall take into account the 
requirements imposed by other 
relevant authorities for the issuance 
of the other permits referred to in 
paragraph (1), and shall coordinate 
with such other relevant authorities 
to avoid inconsistent or unfair 
results. 

 

 

 

[NTD: An elucidation would be 
useful here to explain what would 
qualify as an inconsistent or unfair 
result.] 

(2) Otoritas Penanggungjawab, dalam 
mempertimbangkan permohonan 
Izin Pembangunan, wajib 
memperhatikan persyaratan yang 
diberlakukan oleh otoritas lainnya 
yang terkait untuk dapat 
dikeluarkannya izin-izin lainnya 
sebagaimana dimaksud dalam ayat 
(1), dan wajib untuk berkoordinasi 
dengan otoritas-otoritas lain 
tersebut untuk menghindari 
terjadinya inkonsistensi atau 
keputusan yang tidak adil. 

 

[NTD: bagian penjelasan dari Pasal 
ini perlu memberikan keterangan 
mengenai apa yang dikualifikasikan 
sebagai inkonsistensi atau hasil 
yang tidak adil.] 

Article 21 Pasal 21 

The notification made by the proposed 
Special Railway Operator pursuant to 
Article 9 paragraph (2) of this Regulation 
and accompanied by the sufficient 
supporting evidence, shall be deemed to 
comply with the land acquisition 
information required under Article 14 
paragraph (2) letter a number 12. 

Pemberitahuan yang telah dibuat oleh 
pemohon Penyelenggara Perkeretaapian 
Khusus sebagaimana dimaksud dalam 
Pasal 9 ayat (2) Peraturan ini dan apabila 
telah disertai dengan bukti pendukung 
yang cukup, dianggap telah memenuhi 
kewajiban memberikan informasi 
mengenai perolehan lahan sebagaimana 
dimaksud dalam Pasal 14 ayat (2) huruf a 
angka 12. 

Article 22 Pasal 22 

The environmental impact analysis 
submitted to, and approved by, the 
relevant authority pursuant to Article 10 
paragraph (2) shall be deemed to comply 
with the requirements of Article 14 
paragraph (2) letter a number 7. 

Analisis mengenai dampak lingkungan 
yang telah diajukan kepada dan disetujui 
oleh otoritas terkait menurut Pasal 10 
ayat (2) dianggap telah memenuhi 
persyaratan sebagaimana dimaksud 
dalam Pasal 14 ayat (2)huruf a angka 7. 
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Article 23 Pasal 23 

(1) The Issuing Authority shall deliver a 
formal receipt to the applicant when 
the Issuing Authority determines (in 
consultation with the Minister, 
acting through the Director General) 
that the application for a 
Construction Permit is complete. 

(1) Otoritas Penanggungjawab wajib 
mengeluarkan tanda terima resmi 
kepada pemohon pada saat Otoritas 
Penanggungjawab menentukan 
(berdasarkan hasil konsultasinya 
dengan Direktur Jenderal bertindak 
atas nama Menteri) bahwa 
permohonan untuk Izin 
Pembangunan sudah lengkap. 

(2) The Issuing Authority shall, in all 
cases, respond to the application 
within [90 (ninety) days] following 
the issuance of the formal receipt 
referred to in paragraph (1).  

(2) Otoritas Penanggungjawab wajib, 
dalam setiap hal, memberikan 
tanggapan kepada setiap 
permohonan paling lambat [90 
(sembilan puluh) hari] setelah 
dikeluarkannya tanda terima resmi 
sebagaimana dimaksud dalam ayat 
(1).  

(3) Before responding to the 
application, the Issuing Authority 
shall obtain all necessary approvals, 
consents and/or recommendations 
from other relevant levels of 
government and from the Minister 
(acting through the Director 
General) as set out in Articles 358, 
359 and 360 of Government 
Regulation No. 56 of 2009 and in this 
Regulation. 

(3) Sebelum memberikan tanggapan 
terhadap suatu permohonan, 
Otoritas Penanggungjawab harus 
telah memperoleh semua 
persetujuan, izin dan/atau 
rekomendasi yang diperlukan dari 
setiap tingkatan pemerintahan 
lainnya termasuk dari Menteri 
(dalam hal ini bertindak melalui 
Direktur Jenderal) sebagaimana 
diatur dalam Pasal 358, 359 dan 360 
Peraturan Pemerintah Nomor 56 
Tahun 2009 dan Peraturan ini. 

(4) The Minister shall, in all cases, be 
responsible for reviewing and 
approving all technical submissions 
contained in the application for 
Construction Permit.  

(4) Menteri bertanggung jawab untuk 
melakukan penilaian terhadap 
pengajuan yang berhubungan 
dengan teknis yang terkandung di 
dalam permohonan untuk Izin 
Pembangunan dan untuk 
menentukan apakah persetujuan 
dapat diberikan.  
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(5) ¢ƘŜ aƛƴƛǎǘŜǊΩǎ ŀǇǇǊƻǾŀƭ Ƴŀȅ ōŜ 
conditional upon the applicant 
meeting certain conditions, in which 
case the conditions must be clearly 
stated by the Minister and notified 
to the applicant by the Issuing 
Authority as part of the response 
referred to paragraph (2). 

(5) Persetujuan Menteri dapat disertai 
dengan syarat tertentu yang wajib 
terlebih dahulu dipenuhi oleh 
pemohon, yang mana syarat-syarat 
tersebut wajib dinyatakan dengan 
jelas oleh Menteri dan diberitahukan 
kepada pemohon oleh Otoritas 
Penanggungjawab sebagai bagian 
dari tanggapan yang dimaksud 
dalam ayat (2). 

(6) Unless there is a material difference 
between the information provided in 
the application referred to in Article 
14 and the basis upon which the In-
Principle Approval had previously 
been granted, the application for 
Construction Permit shall be granted 
so long as the technical submissions 
have been approved by the Minister 
as referred to in paragraph (3). 

 

 

(6) Permohonan Izin Pembangunan 
wajib disetujui selama pengajuan 
teknis telah mendapat persetujuan 
dari Menteri sebagaimana dimaksud 
di dalam ayat (3) ini kecuali apabila 
terdapat perbedaan yang sifatnya 
material dalam informasi yang 
disampaikan dalam permohonan 
sebagaimana yang dimaksud di 
dalam Pasal 14 dan dimana 
informasi tersebut menjadi dasar 
dalam pemberian izin prinsip yang 
telah dikeluarkan. 

(7) If the application for Construction 
Permit is denied, the Issuing 
Authority, after conferring with 
other relevant levels of government 
as required under prevailing laws, 
shall draft a written notice stating 
the specific reasons for the denial. 
Such notice shall be provided to the 
applicant by the Issuing Authority. 

(7) Apabila permohonan untuk Izin 
Pembangunan ditolak, Otoritas 
Penanggungjawab, setelah 
berdiskusi dengan tingkatan 
pemerintah lain yang relevan sesuai 
dengan perundangan yang berlaku, 
wajib menyusun suatu 
pemberitahuan tertulis yang 
menyatakan secara jelas alasan 
penolakan tersebut. Pemberitahuan 
tertulis tersebut wajib diberikan 
kepada pemohon oleh Otoritas 
Penanggungjawab. 

(8) A denied application referred to in 
paragraph (5) may be supplemented 
or re-submitted by the applicant to 
the Issuing Authority. 

(8) Permohonan yang ditolak 
sebagaimana dimaksud dalam ayat 
(5) dapat selanjutnya dilengkapi atau 
diajukan kembali oleh pemohon 
kepada Otoritas Penanggungjawab. 

  



 

DEVELOPMENT OF SPECIAL RAILWAY 
REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT 

 

45 
 

 

ANNEXES 

Article 24 Pasal 24 

The holder of a Construction Permit shall: 

a. commence the construction of 
the Special Railway 
infrastructure within 2 (two) 
years following the issuance of 
the Construction Permit; 

b. be responsible for 
environmental impacts arising 
during the construction of 
Special Railway infrastructure; 
and 

c. submit reports to the Issuing 
Authority every 6 (six) months 
regarding the status of the 
construction. 

 

Pemegang Izin Pembangunan wajib: 

a. memulai pembangunan 
prasarana Perkeretaapian 
Khusus dalam jangka waktu 2 
(dua) tahun sejak 
dikeluarkannya Izin 
Pembangunan; 

b. bertanggung jawab atas dampak 
lingkungan yang muncul selama 
pembangunan prasarana 
Perkeretaapian Khusus; dan 

c. menyerahkan laporan berkala 
kepada Otoritas 
Penanggungjawab setiap 6 
(enam) bulan sekali mengenai 
status dari pembangunan. 

Article 25 Pasal 25 

(1) The Issuing Authority may revoke 
the Construction Permit of a Special 
Railway Operator who fails to submit 
any report required under Article 24 
letter c during a period of more than 
9 consecutive months, or who fails, 
without justification, to commence 
construction of the Special Railway 
infrastructure within 2 (two) years 
following the issuance of the 
Construction Permit.  

(1) Otoritas Penanggungjawab dapat 
mencabut Izin Pembangunan dari 
suatu Penyelenggaran 
Perkeretaapian Khusus yang tidak 
menyerahkan laporan yang 
diperlukan sebagaimana dimaksud 
dalam Pasal 24 huruf c selama 
jangka waktu lebih dari 9 bulan 
berturut-turut, atau yang tidak, 
tanpa alasan apapun, melaksanakan 
pembangunan prasarana 
Perkeretaapian Khusus dalam jangka 
waktu 2 (dua) tahun sejak 
dikeluarkannya Izin Pembangunan.  
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(2) Before revoking a Construction 
Permit under paragraph (1), the 
Issuing Authority shall give the 
Special Railway Operator two 
written warnings, each with a grace 
period of 30 working days, to enable 
the Special Railway Operator to file 
the required report or reports, or to 
provide the required justification. 

 

 

 

(2) Sebelum mencabut suatu Izin 
Pembangunan sebagaimana 
dimaksud dalam ayat (1), Otoritas 
Penanggungjawab wajib 
memberikan Penyelenggara 
Perkeretaapian Khusus 2 (dua) 
peringatan tertulis, masing-masing 
dengan masa tenggang 30 hari kerja, 
untuk memberikan kesempatan bagi 
Penyelenggara Perkeretaapian 
Khusus untuk menyerahkan laporan 
yang dibutuhkan, atau untuk 
memberikan keterangan yang 
menjelaskan mengenai tidak 
dilaksanakannya kewajiban. 

Article 26  Pasal 26 

(1) Unless earlier terminated in 
accordance with the provisions of 
Article 25, above, the Construction 
Permit is valid for the period of time 
indicated therein, which shall be at 
least [6 months longer than] the 
ŀǇǇƭƛŎŀƴǘΩǎ ŜǎǘƛƳŀǘŜŘ ǘƛƳŜǘŀōƭŜ ŦƻǊ 
completion of all construction work, 
testing and commissioning. 

 (1) Kecuali Izin Pembangun dicabut 
sebagaimana diatur dalam 
ketentuan Pasal 25 Peraturan ini, 
Izin Pembangunan berlaku untuk 
jangka waktu yang dinyatakan di 
dalam Izin Pembangunan tersebut, 
yang setidaknya mempunyai masa 
keberlakuan [6 (enam) bulan lebih 
lama] dari waktu perkiraan 
pemohon untuk menyelesaikan 
semua pekerjaan pembangunan, 
pengujian dan pengawasan. 

(2) If the Special Railway Operator 
believes that the construction of the 
Special Railway infrastructure will 
not be completed before the 
expiration of the Construction 
Permit, it may apply to the Issuing 
Authority for and extension thereof. 

(2) Dalam hal Penyelenggara 
Perkeretaapian Khusus berpendapat 
bahwa pembangunan prasarana 
Perkeretaapian Khusus tidak akan 
dapat diselesaikan sebelum habisnya 
masa berlaku Izin Pembangunan, 
maka permohonan perpanjangan 
Izin Pembangunan dapat diajukan 
kepada Otoritas Penanggungjawab 
oleh Penyelenggara Perkeretaapian 
Khusus. 
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(3) A request for extension of the 
Construction Permit referred to in 
paragraph (1) shall be filed with the 
Issuing Authority no later than [6 
(six) months] prior to the expiration 
of the Construction Permit, and shall 
accompanied by the following 
documents: 

a. a detailed report on the of status 
of construction of the Special 
Railway infrastructure, including 
the work remaining to be done; 

b. a report explaining the reasons 
for the delay in construction; 
and 

c. a revised timetable for 
completion of all construction 
work. 

(3) Permohonan atas perpanjangan Izin 
Pembangunan sebagaimana 
dimaksud pada ayat (1) wajib 
diajukan kepada Otoritas 
Penanggungjawab paling lambat [6 
(enam)] bulan sebelum habisnya 
masa berlakunya Izin Pembangunan, 
dan wajib disertai dengan dokumen-
dokumen sebagai berikut: 

a. Laporan terperinci mengenai 
status dari pembangunan 
prasarana Perkeretaapian 
Khusus, termasuk pekerjaan 
yang belum diselesaikan. 

b. Laporan yang menjelaskan 
alasan mengenai tertundanya 
pembangunan; dan 

c. Revisi jadwal penyelesaian 
waktu pembangunan. 

(4) The Issuing Authority shall respond 
in writing to the request for 
extension within [30 (thirty)] 
working days after receipt of the 
completed application.  

(4) Otoritas Penanggungjawab wajib 
memberikan tanggapan tertulis 
terhadap permohonan perpanjangan 
paling lambat [30 (Tiga Puluh)] hari 
kerja setelah diterimanya 
permohonan yang lengkap.  

(5) A good faith request for extension 
made in compliance with the 
provisions of paragraph (3) shall not 
be denied, though the extension 
may be subject to reasonable 
conditions imposed by the Issuing 
Authority.  

(5) Permohonan perpanjangan yang 
dilandasi itikad baik dan sesuai 
dengan ketentuan dalam ayat (3) 
wajib diterima, akan tetapi 
pemberian perpanjangan tersebut 
tetap tunduk kepada syarat-syarat 
yang wajar sebagaimana ditetapkan 
oleh Otoritas Penanggungjawab.  

(6) Any denial of a request for extension 
shall be accompanied by detailed 
reasons therefor. 

(6) Penolakan terhadap permohonan 
perpanjangan wajib disertai dengan 
alasan penolakan yang jelas. 
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(7) The extension of the Construction 
Permit referred to in paragraph (3) 
shall be valid for the period of time 
indicated therein, which shall 
reasonably take into account the 
ŀǇǇƭƛŎŀƴǘΩǎ ǊŜǾƛǎŜŘ ǘƛƳŜǘŀōƭŜ ŦƻǊ 
completion of all construction work, 
testing and commissioning. 

(7) Perpanjangan Izin Pembangunan 
yang mengacu pada ayat (3) berlaku 
untuk jangka waktu yang dinyatakan 
di dalam perpanjangan Izin 
Pembanguan tersebut, dimana 
penentuan jangka waktu tersebut 
wajib mempertimbangkan revisi 
jadwal  penyelesaian waktu 
pembangunan, pengujian dan 
pengawasan yang diajukan 
pemohon. 

(8) The Special Railway Operator may 
apply for multiple extensions of the 
Construction Permit in accordance 
with the provisions of this Article 26. 

(8) Penyelenggara Perkeretaapian 
Khusus dapat mengajukan 
perpanjangan Izin Pembangunan 
lebih dari satu kali dengan 
memperhatikan ketentuan-
ketentuan di dalam Pasal 26 ini. 

CHAPTER IV 

OPERATING PERMIT 

BAB IV 

IZIN OPERASI 

Article 27 Pasal 27 

(1) A Special Railway Operator may, at 
any time after issuance of the 
Construction Permit and prior to 
completion of construction of the 
Special Railway infrastructure, 
submit to the Issuing Authority: 

a. the relevant information 
regarding systems, operating 
procedures, examination and 
maintenance of the special 
railway infrastructure and 
facilities; 

b. a proposed plan for the 
procurement of rolling stock 
referred to in Article 365 letter a 
of Government Regulation No. 
56 of 2009; 

  

(1) Penyelenggara Perkeretaapian 
Khusus dapat, setiap saat setelah 
dikeluarkannya Izin Pembangunan 
dan sebelum selesainya 
pembangunan prasarana 
Perkeretaapian Khusus, 
menyerahkan kepada Otoritas 
Penanggungjawab: 

a. informasi mengenai sistem dan 
prosedur pengoperasian, 
pemeriksaan, dan perawatan 
prasarana dan sarana 
perkeretaapian khusus; 

b. usulan rencana untuk 
pengadaan lokomotif dan kereta 
api yang mengacu pada Pasal 
365 huruf a Peraturan 
Pemerintah Nomor 56 Tahun 
2009; 
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c. a proposed plan for the 
recruitment of qualified 
personnel referred to in Article 
365 letter c of Government 
Regulation No. 56 of 2009; and 

d. if the Special Railway Operator is 
a separate legal entity referred 
to in Article 4 paragraph (3), a 
copy of the transportation 
services agreement to be 
entered into between the 
Special Railway Operator and 
the Special Railway User, which 
may include a price provision for 
the performance of services, and 
shall include a provision stating 
that the Special Railway shall be 
used exclusively to provide 
transportation services in 
support of the Principal Business 
Activities. 

 
 

 

 

e. If the Special Railway User 
referred to in letter d is a 
consortium, there shall be a 
single transportation services 
agreement applicable to all 
consortium members, and such 
agreement shall provide for a 
fair and non-discriminatory 
allocation of costs and services 
among the consortium members 
in compliance with prevailing 
laws. 

c. usulan rencana perekrutan 
personil yang berkualifikasi yang 
mengacu pada Pasal 365 huruf c 
Peraturan Pemerintah Nomor 56 
Tahun 2009; dan 

d. apabila Penyelenggara 
Perkeretaapian Khusus adalah 
badan hukum yang berbeda 
sebagaimana dimaksud dalam 
Pasal 4 ayat (3), salinan 
perjanjian pelayanan 
transportasi antara 
Penyelenggara Perkeretaapian 
Khusus dan Pengguna 
Perkeretaapian Khusus yang 
dapat meliputi ketentuan-
ketentuan sehubungan dengan 
harga yang dibayarkan untuk 
pemberian pelayanan dan harus 
termasuk  ketentuan yang 
menyatakan bahwa 
Perkeretaapian Khusus hanya  
digunakan secara ekslusif untuk 
menyediakan layanan 
transportasi sebagai pendukung 
dari Kegiatan Pokok Usaha. 

e. Apabila Pengguna Perkeretaapian 
Khusus sebagaimana dimaksud 
pada huruf d adalah sebuah 
konsorsium, harus  terdapat satu 
perjanjian pelayanan 
transportasi yang berlaku untuk 
semua anggota konsorsium dan 
perjanjian tersebut harus 
memasukkan ketentuan 
mengenai alokasi biaya dan 
pelayanan yang adil dan tidak 
membedakan antara para 
anggota konsorsium sesuai 
dengan hukum yang berlaku. 
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(2) If, upon review and approval of the 
information submitted by the Special 
Railway Operator pursuant to 
paragraph (1), the Issuing Authority, 
after consultation with the Minister, 
determines that the requirements of 
paragraph (1) have been met, except 
for the successful testing and 
commissioning of the Special 
Railway infrastructure and 
implementation of the approved 
plans for the procurement of rolling 
stock and recruitment of qualified 
personnel, the Issuing Authority shall 
issue to the Special Railway Operator 
an In-Principle Operating Approval. 

(2) Apabila, setelah penilaian dan 
persetujuan sehubungan dengan 
informasi yang diajukan oleh 
Penyelenggara Perkeretaapian 
Khusus sebagaimana dimaksud pada 
ayat (1), Otoritas Penanggungjawab, 
setelah berkonsultasi dengan 
Menteri, menetapkan bahwa 
persyaratan pada ayat (1) telah 
dipenuhi, kecuali sehubungan 
dengan  keberhasilan pengujian dan 
commissioning prasarana 
Perkeretaapian Khusus dan 
pelaksanaan dari rencana 
pengadaan gerbong dan lokomotif 
yang telah disetujui dan perekrutan 
personil yang berkualifikasi, Otoritas 
Penanggungjawab wajib 
menerbitkan Izin Operasi Prinsip 
kepada Penyelenggara 
Perkeretaapian Khusus. 

(3) If an In-Principle Operating Approval 
cannot be granted on the basis of 
the information provided by the 
Special Railway Operator pursuant 
to paragraph (1), the Issuing 
Authority, after consultation with 
the Minister, shall provide the 
Special Railway Operator with a 
written notice setting out the 
additional information needed for 
the issuance of the In-Principle 
Operating Approval, and the Special 
Railway Operator may thereafter 
supply the Issuing Authority with 
such additional information. 

(3) Apabila Izin Operasi Prinsip tidak 
dapat diberikan dengan didasarkan 
pada informasi yang diserahkan oleh 
Penyelenggara Perkeretaapian 
Khusus sebagaimana dimaksud pada 
ayat (1), Otoritas Penanggungjawab, 
setelah berkonsultasi dengan 
Menteri, wajib memberikan 
pemberitahuan tertulis kepada 
Penyelenggara Perkeretaapian 
Khusus mengenai tambahan 
informasi yang diperlukan untuk 
penerbitan Izin Operasi Prinsip, dan 
Penyelenggara Perkeretaapian 
Khusus dapat kemudian memberikan 
informasi tambahan yang diminta 
tersebut kepada Otoritas 
Penanggungjawab. 
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Article 28 Pasal 28 

(1) An In-Principle Operating Approval 
gives the Special Railway Operator, 
upon written request to the Issuing 
Authority, the right to obtain an 
Operating Permit subject to 
fulfillment of the following 
conditions: 

a. successful testing and 
commissioning of the Special 
Railway infrastructure in 
accordance with the testing and 
commissioning program 
previously submitted by the 
Special Railway Operator and 
approved as part of the 
Construction Permit; 

b. successful implementation of 
the rolling stock procurement 
plan previously submitted and 
approved pursuant to Article 27; 
and 

c. successful implementation of 
the qualified personnel 
recruitment plan previously 
submitted and approved 
pursuant to Article 27. 

(1) Izin Operasi Prinsip, memberikan hak 
kepada Penyelenggara 
Perkeretaapian Khusus, setelah 
mengajukan permohonan tertulis 
kepada Otoritas Penanggungjawab, 
untuk memperoleh Izin Operasi 
setelah memenuhi persyaratan-
persyaratan sebagai berikut: 

a. berhasilnya pengujian dan 
pengawasan atas prasarana 
Perkeretaapian Khusus sesuai 
dengan program pengujian dan 
pengawasan yang sebelumnya 
telah diajukan oleh 
Penyelenggara Perkeretaapian 
Khusus dan telah mendapatkan 
persetujuan sebagai bagian dari 
Izin Pembangunan; 

b. telah dilaksanakannya rencana 
pengadaan lokomotif dan 
gerbong sebagaimana yang 
sebelumnya telah diajukan dan 
disetujui menurut ketentuan 
Pasal 27; dan 

c. telah dilaksanakannya rencana 
perekrutan personil yang 
berkualifikasi yang sebelumnya 
telah diajukan dan disetujui 
menurut ketentuan Pasal 27. 

(2) A written request referred to in 
paragraph (1) shall be accompanied 
by documents establishing the 
fulfillment of each of the conditions 
referred to paragraph (1) letters a, b 
and c. 

(2) Permohonan tertulis yang dimaksud 
pada ayat (1) wajib disertai dengan 
dokumen-dokumen yang 
menyatakan telah dipenuhinya 
setiap syarat yang dimaksud pada 
ayat (1) huruf a, b dan c.  
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(3) If the Special Railway Operator is a 
separate legal entity referred to in 
Article 4 paragraph (3), the written 
request shall also include a fully 
executed copy of the agreement 
referred to in Article 27 paragraph 
(1) letter d of this Regulation. 

[NDT: This provision should be 
further clarified and expanded by 
DGR.] 

(3) Apabila Penyelenggara 
Perkeretaapian Khusus adalah badan 
usaha yang berbeda sebagaimana 
dimaksud dalam Pasal 4 ayat (3), 
permohonan tertulis wajib 
menyertakan salinan perjanjian yang 
telah ditandatangani sebagaimana 
yang dimaksud dalam Pasal 27 ayat 
(1) Peraturan ini.  

[NDT: Ketentuan ini harus 
diklarifikasi dan dikembangkan 
lebih lanjut oleh DGR.] 

(4) Compliance with each of the 
conditions referred to in paragraph 
(1) letters a, b and c shall be verified 
by the Issuing Authority within [90 
days] of submission of the written 
request referred to in paragraph (1). 

(4) Pemenuhan atas setiap syarat yang 
dimaksud dalam ayat (1) huruf a, b 
dan c wajib diverifikasi oleh Otoritas 
Penanggungjawab paling lambat [90 
hari] sejak diajukannya permohonan 
tertulis sebagaimana dimaksud pada 
ayat (1). 

(5) If the Issuing Authority confirms that 
each of the conditions referred to in 
paragraph (1) letters a, b and c have 
been fulfilled, the Issuing Authority 
shall issue the Operating Permit. 

(5) Apabila Otoritas Penanggungjawab 
menegaskan bahwa setiap 
persyaratan yang dimaksud dalam 
ayat (1) huruf a, b dan c telah 
dipenuhi, Otoritas Penanggungjawab 
wajib menerbitkan Izin Operasi. 

(6) If the Issuing Authority (after 
consultation with the Director 
General) requires additional 
technical, safety or operational 
information from the Special Railway 
Operator, it shall directly provide the 
Special Railway Operator with a 
written notice setting out the 
additional information needed (with 
copy to the Director General), and 
the Special Railway Operator may 
thereafter supply the Issuing 
Authority with such additional 
information. 

(6) Apabila Otoritas Penanggungjawab 
(setelah berkonsultasi dengan 
Direktur Jenderal)  membutuhkan 
tambahan informasi yang terkait 
dengan teknis, keselamatan atau 
operasional dari Penyelenggara 
Perkeretaapian Khusus, maka 
Otoritas Penanggungjawab wajib 
memberitahukan secara tertulis 
kepada Penyelenggara 
Perkeretaapian Khusus yang 
menyatakan tambahan informasi 
yang dibutuhkan (dengan salinannya 
kepada Direktur Jenderal), dan 
Penyelenggara Perkeretaapian 
Khusus dapat setelahnya 
memberikan tambahan informasi 
tersebut kepada Otoritas 
Penanggungjawab. 
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(7) If the Issuing Authority determines 
that one or more of the conditions 
referred to in paragraph (1) letters a, 
b or c have not yet been fulfilled, the 
Issuing Authority shall send the 
Special Railway Operator a written 
notice stating the specific reasons 
for the determination, and the 
Special Railway Operator may 
thereafter supplement or re-submit 
its application to the Issuing 
Authority. 

(7) Apabila Otoritas Penanggungjawab 
menentukan bahwa salah satu atau 
lebih dari persyaratan yang 
dimaksud dalam ayat (1) huruf a, b 
atau c belum dipenuhi, Otoritas 
Penanggungjawab, wajib mengirim 
pemberitahuan tertulis kepada 
Penyelenggara Perkeretaapian 
Khusus yang menyatakan alasan 
spesifik atas penentuan tersebut dan 
Penyelenggara Perkeretaapian 
Khusus dapat setelahnya melengkapi 
atau mengajukan kembali 
permohonannya kepada Otoritas 
Penanggungjawab. 

Article 29  Pasal 29 

(1) If the Principal Business Activities 
served by the Special Railway may 
only be carried out for a limited 
period of time, the Operating Permit 
shall expire when the Principal 
Business Activities can no longer be 
carried out (taking into account all 
permitted extensions or renewals of 
the authority under which the 
Principal Business Activities are 
carried out under prevailing laws). 

(1) Apabila Kegiatan Pokok Usaha yang 
dilayani oleh Perkeretaapian Khusus 
hanya boleh dilaksanakan untuk 
periode waktu tertentu, maka Izin 
Operasi akan habis masa berlakunya 
pada saat Kegiatan Pokok Usaha 
tidak lagi dapat dilaksanakan 
(dengan memperhatikan setiap 
perpanjangan atau pembaharuan 
dari otoritas yang terkait  dengan 
pelaksanaan Kegiatan Pokok Usaha 
berdasarkan peraturan perundang-
undangan). 

(2) If the Principal Business Activities 
served by the Special Railway may 
be continue indefinitely, the 
Operating Permit shall remain in 
effect for a minimum period of [20 
years], and may be extended 
thereafter, subject only to: 

a. the Specƛŀƭ wŀƛƭǿŀȅ hǇŜǊŀǘƻǊΩǎ 
continued compliance with the 
terms of the Operating Permit; 
and 

 

(2) Apabila Kegiatan Pokok Usaha yang 
dilayani oleh Perkeretaapian Khusus 
dapat terus dilaksanakan tanpa 
batas waktu, maka Izin Operasi 
berlaku untuk jangka waktu 
setidaknya [20 tahun], dan dapat 
diperpanjang setelahnya, dengan 
ketentuan: 

a. tetap tunduknya Penyelenggara 
Perkeretaapian Khusus kepada 
ketentuan-ketentuan dari Izin 
Operasi; dan 
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b. the continued operation of the 
Principal Business Activities 
served by the Special Railway. 

[NTD: The validity period of the 
Operating Permit should at least 
cover the repayment period of the 
senior debt used to finance the 
construction of the Special Railway.] 

b. dilanjutkannya penyelenggaraan 
Kegiatan Pokok Usaha yang 
dilayani oleh Perkeretaapian 
Khusus. 

[NTD: Jangka waktu keberlakuan Izin 
Operasi seharusnya termasuk 
periode pembayaran kembali dana 
pinjaman yang digunakan untuk 
mendanai pembangunan 
Perkeretaapian Khusus.] 

(3) No later than [3 years] prior to the 
expiration of an Operating Permit, 
the Special Railway Operator shall 
either submit a written request to 
the Issuing Authority for an 
extension of the Operating Permit 
pursuant to paragraph (1) or 
paragraph (2), or provide the Issuing 
Authority with a plan for the 
proposed future use of the Special 
Railway infrastructure and rolling 
stock.  

 

[NTD: The proposed plan can 
include (for instance) the sale of 
infrastructure and/or rolling stock 
to a private third party operator or 
to a State-owned entity, the 
conversion of the Special Railway 
Operator into a public railway 
operator, or even (where 
appropriate) the sale of the 
underlying land or land rights for re-
development.] 

(3) Penyelenggara Perkeretaapian 
Khusus wajib mengajukan 
permohonan tertulis kepada 
Otoritas Penanggungjawab untuk 
perpanjangan Izin Operasi 
sebagaimana dimaksud pada ayat (1) 
atau ayat (2), atau memberikan 
usulan penggunaan prasarana 
Perkeretaapian Khusus dan 
lokomotif dan gerbong, kepada 
Otoritas Penanggungjawab, 
selambat-lambatnya [3 tahun] 
sebelum habisnya masa berlaku Izin 
Operasi.  

[Catatan untuk pembahasan: 
Usulan penggunaan dapat 
termasuk (contohnya) penjualan 
atas prasarana dan/atau lokomotif 
dan gerbong kepada operator 
swasta pihak ketiga atau kepada 
Badan Usaha Milik Negara, 
perubahan status Penyelenggara 
Perkeretaapian Khusus menjadi 
penyelenggara Perkeretaapian 
Umum, atau bahkan (apabila 
memungkinkan) penjualan hak atas 
tanah/lahan untuk pengembangan 
kembali.] 
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(4) A plan referred to in paragraph (3) 
shall be subject to approval by the 
Issuing Authority, upon consultation 
with the Minister, and taking into 
account the national, provincial and 
local railway master plans. 

(4) Usulan yang dimaksud pada ayat (3) 
harus mendapatkan persetujuan 
Otoritas Penanggungjawab, setelah 
melakukan konsultasi dengan 
Menteri, dan dengan 
memperhatikan rencana induk 
Perkeretaapian nasional, propinsi 
dan lokal. 

(5) A plan approved by the Issuing 
Authority in accordance with 
paragraph (4) shall not deprive 
private parties of property rights or 
interests without just compensation 
in accordance with prevailing laws. 

(5) Usulan yang telah disetujui oleh 
Otoritas Penanggungjawab 
berdasarkan ketentuan pada ayat (4) 
tidak boleh berupa usulan 
pengambilalihan hak atas properti 
atau kepentingan suatu pihak tanpa 
adanya kompensasi yang layak 
sesuai dengan hukum yang berlaku. 

(6)  A written request for an extension 
referred to in paragraph (3) must be 
accompanied by updated versions of 
the information referred to in Article 
4 paragraph (3) (other than the 
engineering feasibility study). 

 

(6)  Permohonan tertulis untuk 
perpanjangan izin sebagaimana 
dimaksud pada ayat (3) harus 
disertai dengan informasi 
sebagaimana dimaksud pada Pasal 4 
ayat (3), yang telah diperbaharui 
(selain kajian kelayakan rancang 
bangun). 

(7)  The terms of the Operating Permit 
may be adjusted at the time of the 
extension, based on the results of 
the updated information referred to 
paragraph (6). 

(7)  Jangka waktu Izin Operasi dapat 
disesuaikan pada saat perpanjangan, 
dengan memperhatikan isi dari 
informasi yang telah diperbaharui 
sebagaimana dimaksud pada ayat 
(6).  

Article 30 Pasal 30 

(1) If the Principal Business Activities 
served by the Special Railway are 
transferred by the Special Railway 
User to another legal entity, the 
Operating Permit may be transferred 
directly to the acquirer of the 
Principal Business Activities or to a 
separate legal entity meeting the 
requirements of this Regulation. 

(1) Apabila Kegiatan Usaha Pokok yang 
dilayani oleh Perkeretaapian Khusus 
dialihkan oleh Pengguna 
Perkeretaapian Khusus kepada 
badan hukum lainnya, maka Izin 
Operasi dapat langsung dialihkan 
kepada pihak yang melakukan 
pengambil alihan Kegiatan Usaha 
Pokok atau kepada badan hukum 
berbeda lainnya yang memenuhi 
ketentuan dalam Peraturan ini. 
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(2) The transfer referred to in paragraph 
(1) shall be subject to the prior 
approval of the Minister, which 
approval shall be conditional upon 
fulfillment, by the proposed 
transferee, of the conditions set out 
in Article 365 letters b and c of 
Government Regulation No. 56 of 
2009, as well as such other technical, 
safety and operational requirements 
as the Minister may reasonably 
impose. 

(2) Pengalihan yang dimaksud pada ayat 
(1) wajib mendapat persetujuan 
terlebih dahulu dari Menteri, yang 
mana persetujuan tersebut 
tergantung kepada pemenuhan 
syarat yang dimaksud dalam Pasal 
365 huruf b dan c Peraturan 
Pemerintah Nomor 56 Tahun 2009 
oleh calon pengambil alih, serta 
syarat-syarat lainnya seperti syarat 
teknis, keselamatan dan operasional 
yang secara wajar dapat diterapkan 
oleh Menteri. 

(3) The transfer referred to in paragraph 
(1) shall also be subject to the 
contractual rights of other users of 
the Special Railway infrastructure 
pursuant to interconnection 
agreements entered into in 
accordance with the provisions of 
this Regulation. 

(3). Pengalihan yang dimaksud pada ayat 
(1) wajib pula memperhatikan hak-
hak pengguna prasarana 
Perkeretaapian Khusus lainnya yang 
timbul dari perjanjian interkoneksi 
yang sesuai dengan ketentuan dalam 
Peraturan ini. 

Article 31 Pasal 31 

(1) An Operating Permit may be 
terminated by the Issuing Authority: 

a. following the permanent 
cessation of the Principal 
Business Activities served by the 
Special Railway; 

b. upon a written determination by 
the Minister that the Special 
Railway Operator is in material 
or persistent violation of the 
terms of the Operating Permit or 
any implementing regulation 
promulgated under Law No. 23 
of 2007 on Railways; or 

 

(1) Izin Operasi dapat dicabut oleh 
Otoritas Penanggungjawab: 

a. sebagai tindak lanjut atas 
terhentinya Kegiatan Pokok 
Usaha yang dilaksanakan dengan 
Perkeretaapian Khusus; 

b. atas keputusan tertulis dari 
Menteri yang menyatakan 
bahwa Penyelenggara 
Perkeretaapian Khusus 
melakukan pelanggaran material 
atau pelanggaran yang terus-
menerus terhadap ketentuan 
dalam Izin Operasi atau 
peraturan pelaksana lainnya 
yang dibuat berdasarkan 
Undang-Undang Nomor 23 
Tahun 2007 tentang 
Perkeretaapian; atau 
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c. upon the written request of the 
Special Railway Operator.  

d.  If the Special Railway Operator 
referred to in letter c is a 
separate legal entity referred to 
in Article 4 paragraph (3) of this 
Regulation, the written request 
must also be approved in writing 
by the Special Railway User (or 
by each consortium member if 
the Special Railway User is a 
consortium). 

 

c. atas permohonan tertulis dari 
Penyelenggara Perkeretaapian 
Khusus. 

d. Apabila Penyelenggara 
Perkeretaapian Khusus adalah 
badan hukum yang berbeda 
sebagaimana dimaksud pada 
huruf Pasal 4 ayat 3 huruf c, 
permohonan tertulis harus 
disetujui secara tertulis oleh 
Pengguna Perkeretaapian 
Khusus (atau oleh setiap anggota 
konsorsium dalam hal Pengguna 
Perkeretaan Api Khusus 
berbentuk konsorsium). 

(2) Prior to any termination referred to 
in paragraph (1) letters a or c, the 
Special Railway Operator shall 
submit to the Issuing Authority a 
plan for the future use of the Special 
Railway infrastructure and rolling 
stock referred to in Article 29 
paragraph (3), and the provisions of 
Article 29 paragraphs (4) and (5) 
shall apply, mutatis mutandis. 

(2) Sebelum dilakukan pencabutan izin 
sebagaimana dimaksud dalam ayat 
(1) huruf a atau c, Penyelenggara 
Perkeretaapian Khusus wajib 
menyerahkan usulan penggunaan 
prasarana Perkeretaapian Khusus 
serta lokomotif dan gerbong di masa 
yang akan datang, yang mengacu 
pada ketentuan dalam Pasal 29 ayat 
(3), dan ketentuan dalam Pasal 29 
ayat (4) dan (5) juga berlaku secara 
mutatis mutandis. 
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(3) Before determining that the Special 
Railway Operator is in material or 
persistent violation of the terms of 
the Operating Permit under 
paragraph (1) letter b, the Minister 
shall give the Special Railway 
Operator [two]  written warnings, 
each with a grace period of at least 
[30 working days], to enable the 
Special Railway Operator reasonably 
ǘƻ ǊŜǎǇƻƴŘ ǘƘŜ aƛƴƛǎǘŜǊΩǎ Ŏƻncerns 
and correct any noted deficiencies. 
The Minister may reduce or 
eliminate the applicable grace 
period in the event of a material 
violation that poses a risk to human 
health and safety. 

 

 

 

 

 

[Elucidation: The grace period 
should be reasonable in light of the 
nature of the deficiency and the 
time reasonably needed to correct 
the problem.] 

(3)  Sebelum menentukan apakah 
Penyelenggara Perkeretaapian 
Khusus melakukan pelanggaran 
material atau pelanggaran yang 
terus-menerus terhadap ketentuan 
dalam Izin Operasi sebagaimana 
diatur dalam ayat (1) huruf b, 
Menteri wajib memberikan 
Penyelenggara Perkeretaapian 
Khusus [dua] peringatan tertulis, 
dengan masa tenggang masing-
masing setidaknya [30 hari kerja], 
untuk memberikan kesempatan bagi 
Penyelenggara Perkeretaapian 
Khusus menanggapi hal-hal yang 
menjadi perhatian Menteri, dan 
memperbaiki kekurangan yang ada. 
Menteri berhak untuk mengurangi 
atau meniadakan masa tenggang 
yang berlaku apabila terdapat 
pelanggaran material yang 
mengandung resiko terhadap 
kesehatan atau keselamatan 
manusia. 

[Penjelasan: Masa tenggang harus 
diberikan dengan wajar dengan 
memperhatikan dasar dari 
kekurangan-kekurangan yang ada 
dan waktu yang diperlukan untuk 
memperbaiki masalah yang ada.] 

(4) Each of the written warnings 
referred to in paragraph (3) shall set 
out the details of each violation 
noted by the Minister and the action 
required by the Special Railway 
Operator to correct the deficiency. 

(4) Setiap peringatan tertulis 
sebagaimana dimaksud dalam ayat 
(3) wajib menyatakan rincian 
pelanggaran yang dimaksud oleh 
Menteri, serta tindakan yang harus 
dilakukan oleh Penyelenggara 
Perkeretaapian Khusus untuk 
memperbaiki kekurangan yang ada. 
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(5) In the event of a termination of the 
Operating Permit referred to in 
paragraph (1), the Issuing Authority 
shall take reasonable measures to 
preserve the contractual rights of 
other users of the Special Railway 
infrastructure pursuant to 
interconnection agreements entered 
into in accordance with the 
provisions of Chapter V of this 
Regulation. 

(5) Dalam hal terjadinya penghentian 
Izin Operasi sebagaimana dimaksud 
dalam ayat (1), Otoritas 
Penanggungjawab wajib mengambil 
tindakan-tindakan yang dianggap 
perlu untuk menjaga hak-hak 
pengguna prasarana Perkeretaapian 
Khusus lainnya yang timbul akibat 
adanya perjanjian interkoneksi yang 
sesuai dengan ketentuan dalam Bab 
V Peraturan ini.  

(6) In the event of a termination 
referred to in paragraph (1) letter b, 
the Issuing Authority, after 
conferring with the Special Railway 
Operator and the Minister, shall 
prepare a plan for the future use of 
the Special Railway infrastructure 
taking into account the national, 
provincial and local railway master 
plans. Such plan shall not deprive 
private parties of property rights or 
interests without just compensation 
in accordance with prevailing laws. 

(6) Dalam hal terjadinya pencabutan 
sebagaimana dimaksud dalam ayat 
(1) huruf b, Otoritas 
Penanggungjawab, setelah 
berunding dengan Penyelenggara 
Perkeretaapian Khusus dan Menteri, 
wajib menyusun usulan penggunaan 
prasarana Perkeretaapian Khusus di 
masa yang akan datang, dengan 
memperhatikan rencana induk 
nasional, propinsi dan daerah. 
Usulan tersebut tidak boleh berupa 
usulan pengambilalihan hak atas 
properti atau kepentingan suatu 
pihak tanpa adanya kompensasi 
yang layak sesuai dengan hukum 
yang berlaku 

Article 32 Pasal 32 

(1) In the event of a temporary 
cessation of the Principal Business 
Activities, the Special Railway 
Operator shall notify the Issuing 
Authority of the anticipated duration 
of the cessation. 

(1) Dalam hal terjadinya penghentian 
sementara Kegiatan Pokok Usaha, 
Penyelenggara Perkeretaapian 
Khusus wajib memberitahukan 
kepada Otoritas Penanggungjawab 
perkiraan jangka waktu penghentian 
tersebut. 
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(2) During a temporary cessation 
referred to in paragraph (1), the 
Special Railway Operator shall 
continue to operate and maintain 
the Special Railway infrastructure, 
and the contractual rights of other 
users of the Special Railway 
infrastructure pursuant to 
interconnection agreements entered 
into in accordance with the 
provisions of Chapter V of this 
Regulation shall be maintained. 

(2) Selama penghentian sementara 
sebagaimana dimaksud dalam ayat 
(1), Penyelenggara Perkeretaapian 
Khusus wajib untuk terus 
mengoperasikan dan memelihara 
prasarana Perkeretaapian Khusus, 
dan menjaga hak-hak pengguna 
prasarana Perkeretaapian Khusus 
lainnya yang timbul akibat adanya 
perjanjian interkoneksi sesuai 
dengan ketentuan dalam Bab V 
Peraturan ini. 

Article 33 Pasal 33 

(1) The holder of an Operating Permit 
shall:  

a. comply with the terms of Law 
No. 23 of 2007 and its 
implementing regulations; 

b. comply with legislations in the 
field of environmental 
conservation; 

c. remain responsible for the 
operation of the Special Railway;  

d. submit annual reports to the 
Issuing Authority; and 

e. comply with legislation in relation 
to manpower as so that any 
hiring shall be based on 
character and abilities, not such 
things as ethnic background, 
age, sexual/gender orientation. 

(1) Pemilik Izin Operasi wajib:  

a. mematuhi ketentuan-ketentuan 
dalam Undang-undang Nomor 
23 Tahun 2007 dan peraturan 
pelaksananya; 

b. mematuhi peraturan yang 
terkait dengan kelestarian 
lingkungan hidup; 

c. tetap bertanggung jawab atas 
penyelenggaraan Perkeretaapian 
Khusus; dan 

d. menyerahkan laporan tahunan 
kepada Otoritas 
Penanggungjawab; dan 

e. mematuhi peraturan yang 
terkait dengan tenaga kerja 
sehingga setiap penerimaan 
karyawan didasarkan pada 
karakter dan kemampuan dan 
tidak berdasarkan latar belakang 
suku, usia dan jenis kelamin.  

(2) Responsibility for the operation of a 
Special Railway, as referred to in 
paragraph (1) letter c, includes:  

 

(2) Tanggung jawab atas 
penyelenggaraan Perkeretaapian 
Khusus, sebagaimana dimaksud 
pada ayat (1) huruf c, termasuk:  
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a. responsibility for the operation 
and maintenance of the Special 
Railway infrastructure; 

b. responsibility for the personnel 
who operate and maintain the 
Special Railway infrastructure; 

c. responsibility for the crew and 
other personnel who operate 
the rolling stock or any Station 
facility; and 

d. responsibility for any losses 
suffered by third parties arising 
out of the operation of the 
Special Railway. 

a. tanggung jawab atas 
penyelenggaraan dan 
pemeliharaan prasarana 
Perkeretaapian Khusus; 

b. tanggung jawab atas personil 
yang mengoperasikan dan 
memelihara prasarana 
Perkeretaapian Khusus; 

c. tanggung jawab atas awak dan 
personil lainnya yang 
mengoperasikan lokomotif dan 
gerbong atau fasilitas Stasiun 
lainnya; dan 

d. tanggung jawab atas kehilangan 
yang diderita oleh pihak ketiga 
akibat penyelenggaraan 
Perkeretaapian Khusus. 

(3) Responsibility for the personnel and 
crew referred to in paragraph (2) 
letters b and c includes the 
obligation to provide insurance in 
accordance with prevailing laws. 

 

(3) Tanggung jawab atas personil dan 
awak sebagaimana dimaksud dalam 
ayat (2) huruf b dan c termasuk 
kewajiban untuk menyediakan 
asuransi sesuai dengan ketentuan 
perundang-undangan yang berlaku. 

(4) The annual report referred to in 
paragraph (1) letter d must at least 
contain data regarding: 

a. the number of trains operated; 

b. frequency of train travel; 

c. traffic capacity; 

d. interruptions in service; 

e. accidents; 

f. inspections and maintenance for 
Special Railway infrastructure 
and rolling stock; 

 

(4) Laporan tahunan yang dimaksud 
pada ayat (1) huruf d harus 
mengandung data mengenai: 

a. jumlah kereta yang beroperasi; 

b. frekuensi perjalanan kereta; 

c. kapasitas lalu lintas; 

d. gangguan pelayanan; 

e. kecelakaan; 

f. pemeriksaan dan pemeliharaan 
prasarana Perkeretaapian 
Khusus serta lokomotif dan 
gerbong; 
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g. railworthiness testing records 
for Special Railway infrastructure 
and rolling stock; and 

h. human resources records, 
including qualifications and 
training records. 

 

g. catatan pengujian kelaikan 
prasarana Perkeretaapian 
Khusus serta lokomotif dan 
kereta api; dan 

h. catatan mengenai sumber daya 
manusia, termasuk kualifikasi 
dan catatan pelatihan. 

CHAPTER V 

INTERCONNECTION OF SPECIAL 
RAILWAYS 

BAB V 

INTERKONEKSI PERKERETAAPIAN 
KHUSUS  

Article 34 Pasal 34 

(1) A Special Railway Operator may, 
subject to approval by the Minister, 
enter into interconnection 
agreements with other railway 
operators. 

(1) Penyelenggara Perkeretaapian 
Khusus dapat, dengan persetujuan 
Menteri, melakukan perjanjian 
interkoneksi dengan penyelenggara 
kereta api lainnya. 

(2) If the Special Railway Operator 
referred to in paragraph (1) is a 
separate legal entity referred to in 
Article 4 paragraph (3) of this 
Regulation, the interconnection 
agreement must also be approved 
by the Special Railway User (or by 
each consortium member if the 
Special Railway User is a 
consortium). 

(2) Dalam hal Penyelenggara 
Perkeretaapian Khusus sebagaimana 
dimaksud pada ayat (1) adalah 
badan hukum yang berbeda 
sebagaimana dimaksud pada Pasal 4 
ayat (3) maka perjanjian interkoneksi 
harus mendapat persetujuan dari 
Pengguna Perkeretaapian Khusus 
(atau oleh setiap anggota 
konsorsium dalam hal Pengguna 
Perkeretaapian Khusus berbentuk 
konsorsium). 

(3) A request for approval referred to in 
paragraph (1) must include all 
relevant technical information 
requested by the Minister to ensure 
the safety and security of the 
proposed interconnection.  

(3) Permohonan persetujuan yang 
dimaksud dalam ayat (1) wajib 
disertai dengan seluruh informasi 
teknis terkait yang diminta oleh 
Menteri untuk memastikan 
keselamatan dan keamanan dari 
usulan interkoneksi tersebut.  
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(4) An agreement referred to in 
paragraph (1) may contain 
provisions allowing a Special Railway 
Operator to: 

a. access the infrastructure of the 
other railway operator (and any 
other infrastructure to which the 
other railway operator has 
access rights) for the purpose of 
providing services in support of 
the Principal Business Activities; 

b. arrange for the other railway 
operator (if it is a public railway 
operator) to provide 
transportation services in 
support of the Principal Business 
Activities over the other 
ǊŀƛƭǿŀȅΩǎ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ ŀƴŘ ŀƴȅ 
other infrastructure to which the 
other railway operator has 
access rights; and 

c. grant the other railway operator 
the right to access the Special 
wŀƛƭǿŀȅ hǇŜǊŀǘƻǊΩǎ 
infrastructure for any purpose 
consistent with the other railway 
ƻǇŜǊŀǘƻǊΩǎ ōǳǎƛƴŜǎǎΦ 

 

(4) Perjanjian sebagaimana dimaksud 
dalam ayat (1) dapat mengandung 
ketentuan-ketentuan yang 
memperbolehkan Penyelenggaran 
Perkeretaapian Khusus untuk: 

a. mengakses prasarana 
penyelenggara perkeretaapian 
lainnya (dan prasarana lainnya 
yang mana penyelenggara 
perkeretaapian lainnya tersebut 
memiliki hak untuk 
mengaksesnya) dengan tujuan  
menyediakan layanan untuk 
mendukung Kegiatan Pokok 
Usaha; 

b. mengatur agar supaya 
penyelenggara perkeretaapian 
lainnya (apabila merupakan 
perkeretaapian umum) untuk 
menyediakan layanan 
transportasi untuk mendukung 
Kegiatan Pokok Usaha dengan 
menggunakan prasarana kereta 
api dari penyelenggara kereta 
lainnya tersebut maupun 
prasarana-prasarana lainnya 
yang mana penyelenggara 
perkeretaapian lainnya tersebut 
memiliki hak untuk 
mengaksesnya; dan 

c. memberikan hak akses untuk 
menggunakan prasarana 
Penyelenggara Perkeretaapian 
Khusus bagi penyelenggara 
perkeretaapian lainnya untuk 
tujuan apapun yang sesuai 
dengan usaha penyelenggara 
perkeretaapian lainnya tersebut. 

(5) If the other railway operator 
referred to in paragraph (1) is a 
public railway operator: 

 

(5) Apabila penyelenggara 
perkeretaapian lainnya sebagaimana 
dimaksud dalam ayat (1) adalah 
penyelenggara perkeretaapian 
umum, maka: 
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a. the agreement referred to in 
paragraph (1) may allow the 
public railway operator to access 
ǘƘŜ {ǇŜŎƛŀƭ wŀƛƭǿŀȅ hǇŜǊŀǘƻǊΩǎ 
infrastructure to operate a 
public railway service, provided 
that such infrastructure meets 
all applicable safety and other 
technical standards for public 
railways; and 

b. ŀƴȅ ǳǎŜ ƻŦ ǘƘŜ ǇǳōƭƛŎ ǊŀƛƭǿŀȅΩǎ 
infrastructure by the Special 
Railway Operator must also 
comply with all applicable safety 
and other technical standards 
for public railways, as well as 
Ministerial regulations regarding 
interconnection agreements 
with public railways. 

 

a. perjanjian sebagaimana yang 
disebutkan pada ketentuan ayat 
(1) dapat memperbolehkan 
penyelenggara perkeretaapian 
umum untuk mengakses 
prasarana Penyelenggara 
Perkeretaapian Khusus untuk 
mengoperasikan layanan 
perkeretaapian umum, 
sepanjang prasarana yang ada 
telah memenuhi seluruh standar 
keselamatan dan standar teknis 
lainnya untuk perkeretaapian 
umum; dan 

b. segala penggunaan prasarana 
umum oleh Penyelenggara 
Perkeretaapian Khusus juga 
harus tunduk kepada seluruh 
standar keselamatan dan 
standar teknis perkeretaapian 
umum, begitu juga dengan 
peraturan Kementerian terkait 
mengenai perjanjian 
interkoneksi perkeretaapian 
umum. 

(6) The agreement referred to in 
paragraph (1) shall provide for a fair 
allocation of costs among the users 
of any shared infrastructure.  

(6) Perjanjian sebagaimana dimaksud 
dalam ayat (1) wajib mengatur 
mengenai pembagian biaya yang 
wajar di antara pengguna prasarana 
bersama.  

(7) Access charges for the use of any 
public railway infrastructure by the 
Special Railway Operator shall be in 
accordance with prevailing laws and 
regulations regarding public 
railways. 

(7) Biaya akses atas penggunaan segala 
prasarana perkeretaapian umum 
oleh Penyelenggara Perkeretaapian 
Khusus harus sesuai dengan 
peraturan dan perundangan yang 
berlaku di bidang perkeretaapian 
umum. 
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(8) The agreement referred to in 
paragraph (1) shall not change the 
nature of the Special Railway, and 
the Special Railway Operator shall 
remain responsible for maintaining 
and operating its infrastructure and 
rolling stock in accordance with the 
terms of the Operating Permit, and 
in accordance with Law No. 23 of 
2007 regarding Railways and its 
implementing regulations. 

 

(8) Perjanjian sebagaimana dimaksud 
dalam ayat (1) tidak boleh 
mengubah sifat dari Perkeretaapian 
Khusus, dan Penyelenggara 
Perkeretaapian Khusus tetap 
bertanggung jawab untuk 
memelihara dan mengoperasikan 
prasarana serta lokomotif dan 
gerbongnya berdasarkan ketentuan 
yang dinyatakan di dalam Izin 
Operasi, dan berdasarkan Undang-
undang Nomor 23 Tahun 2007 
tentang perkeretaapian serta 
peraturan pelaksananya. 

Article 35 Article 35 

(1) If the proposed interconnection 
referred to in Article 34 paragraph 
(1) requires an expansion of the 
length of the Special Railway line, 
the request for an agreement 
referred to in Article 34 paragraph 
(1) may be made at the same time as 
an application for expansion of the 
Special Railway referred to in Article 
37 paragraph (1) letter a.  

 

(1) Apabila usulan interkoneksi 
sebagaimana dimaksud pada Pasal 
34 ayat (1) memerlukan 
perpanjangan atas jalur  
Perkeretaapian Khusus, permohonan 
atas perjanjian sebagaimana 
dimaksud dalam Pasal 34 ayat (1), 
dapat dibuat bersamaan dengan 
pengajuan perpanjangan jalur 
Perkeretaapian Khusus sebagaimana 
dimaksud dalam Pasal 37 ayat (1) 
huruf a.  

(2)  In such case, in addition to the 
requirement referred to in Article 37 
paragraph (2), the Special Railway 
Operator shall include all necessary 
information referred to in Article 34 
paragraph (1), including a copy of 
the proposed agreement, along with 
a statement from the other railway 
operator confirming that it is willing 
to enter into the proposed 
agreement. 

(2) Dalam situasi tersebut, sebagai 
tambahan atas persyaratan yang 
dimaksud dalam Pasal 37 ayat (2), 
Penyelenggara Perkeretaapian 
Khusus wajib menyertakan segala 
informasi yang dibutuhkan 
sebagaimana yang disebut di dalam 
Pasal 34 ayat (1), termasuk salinan 
atas usulan perjanjian, serta 
pernyataan dari penyelenggara 
perkeretaapian lainnya yang 
menyatakan keinginannya untuk ikut 
dalam usulan perjanjian tersebut. 
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(3) A request for an agreement referred 
to in Article 34 paragraph (1) may be 
made by a proposed Special Railway 
Operator at the same time as an 
application for In-Principal Approval 
referred to in Article 4. In such case, 
in addition to the application 
materials submitted to the Issuing 
Authority and referred to in Article 4 
paragraph (2), the proposed Special 
Railway Operator shall submit to the 
Minister (with copy to the Issuing 
Authority) all necessary information 
referred to in Article 34 paragraph 
(1), including a copy of the proposed 
agreement, along with a statement 
from the other railway operator 
confirming that it is willing to enter 
into the proposed agreement. 

 

(3) Permohonan atas perjanjian 
sebagaimana dimaksud dalam Pasal 
34 ayat (1), dapat dibuat oleh 
pemohon Penyelenggara 
Perkeretaapian Khusus bersamaan 
dengan pengajuan Persetujuan Izin 
Prinsip sebagaimana yang dimaksud 
dalam Pasal 4. Dalam hal tersebut, 
sebagai tambahan dari dokumen-
dokumen pendukung dari 
permohonan  yang telah diajukan 
kepada Otoritas Penanggungjawab 
dan sebagaimana disebutkan di 
dalam Pasal 4 ayat (2), pemohon 
Penyelenggara Perkeretaapian 
Khusus wajib mengajukan kepada 
Menteri (dengan salinan kepada 
Otoritas Penanggungjawab) segala 
informasi yang diperlukan menurut 
ketentuan Pasal 34 ayat (1), 
termasuk salinan atas usulan 
perjanjian, serta pernyataan dari 
penyelenggara perkeretaapian 
lainnya yang menyatakan 
keinginannya untuk ikut dalam 
usulan perjanjian tersebut. 

Article 36 Pasal 36 

(1) In considering whether to approve 
an agreement referred to in Article 
34 paragraph (1), the Minister shall 
first ensure compliance with the 
terms and conditions of Article 34 of 
this Regulation. 

(1) Menteri, dalam mempertimbangkan 
untuk memberikan persetujuan atau 
memberikan penolakan atas 
perjanjian sebagaimana dimaksud 
pada Pasal 34 ayat (1), wajib 
memastikan terlebih dahulu 
kepatuhan terhadap syarat dan 
ketentuan dalam Pasal 34 Peraturan 
ini. 
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(2) If the Minister determines that the 
proposed agreement does not 
comply with the terms and 
conditions of Article 34, the Minister 
shall notify the Special Railway 
Operator, setting out the specific 
reasons for the determination, and 
the Special Railway Operator may 
thereafter re-submit a revised 
agreement to the Minister for 
approval.  

 

(2) Apabila Menteri memutuskan bahwa 
usulan perjanjian tidak mematuhi 
syarat dan ketentuan sebagaimana 
dimaksud pada Pasal 34, Menteri 
wajib memberitahukan kepada 
Penyelenggara Perkeretaapian 
Khusus, mengenai alasan spesifik 
yang mendasari keputusan tersebut, 
dan Penyelenggara Perkeretaapian 
Khusus dapat setelahnya 
mengajukan kembali perjanjian yang 
telah direvisi kepada Menteri untuk 
disetujui.  

(3) If the Minister determines that the 
proposed agreement complies with 
the provisions of Article 34, the 
Minister shall notify the Special 
Railway Operator, and the Special 
Railway Operator shall thereafter 
cause a public notice of the 
proposed agreement to be published 
in a nationally circulated newspaper.  

 

(3) Apabila Menteri memutuskan bahwa 
usulan perjanjian telah memenuhi 
ketentuan sebagaimana dimaksud 
pada Pasal 34, Menteri wajib 
memberitahukan Penyelenggara 
Perkeretaapian Khusus, dan 
Penyelenggara Perkeretaapian 
Khusus wajib setelahnya melakukan 
pemberitahuan publik atas usulan 
perjanjian tersebut, untuk 
diumumkan dalam surat kabar 
nasional.  

(4) The public notice referred to in 
paragraph (3) shall provide an 
opportunity for any interested 
person to object to the proposed 
agreement within a period of 30 
days from the date of the public 
notice.  

 

(4) Pengumuman kepada publik 
sebagaimana dimaksud pada ayat (3) 
wajib memberikan kesempatan 
kepada pihak yang memiliki 
kepentingan untuk menyatakan 
keberatan atas usulan perjanjian 
paling lambat 30 hari dari tanggal 
pengumuman tersebut.  

(5) All objections shall be made in writing 
to the Minister, with copy to the 
Special Railway Operator, and shall 
state the name of the objector and 
the basis for the objection. 

(5) Setiap keberatan wajib dinyatakan 
secara tertulis kepada Menteri, 
dengan salinannya kepada 
Penyelenggara Perkeretaapian 
Khusus, dan wajib menyatakan nama 
dari pihak yang menyatakan 
keberatan dan alasan mengajukan 
keberatan. 
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(6) If no objection has been received by 
the Minister within the period 
referred to in paragraph (4), the 
agreement shall be approved. 

(6) Apabila tidak ada keberatan yang 
diterima oleh Menteri selama 
periode yang dimaksud pada ayat 
(4), perjanjian tersebut wajib untuk 
disetujui. 

(7) If one or more objections have been 
received by the Minister within the 
period referred to in paragraph (4), 
the Minister may, after considering 
each objection: 

a. approve the proposed 
agreement; 

b. approve the proposed 
agreement subject to conditions; 

c. reject the proposed agreement; 
or 

d. refer one or more objections to 
the KPPU (Komisi Pengawas 
Persaingan Usaha) for further 
consideration 

(7) Apabila satu atau lebih keberatan 
diterima oleh Menteri selama 
periode yang dimaksud pada ayat 
(4), Menteri dapat, setelah 
mempertimbangkan setiap 
keberatan: 

a. menyetujui usulan perjanjian; 

b. menyetujui usulan perjanjian 
dengan syarat-syarat tertentu; 

c. menolak usulan perjanjian; or 

d. meneruskan satu atau lebih 
keberatan kepada KPPU (Komisi 
Pengawas Persaingan Usaha) 
untuk pertimbangan lebih lanjut.  

(8) A decision to reject a proposed 
agreement pursuant to paragraph 
(6) letter c or to approve a proposed 
agreement subject to conditions 
pursuant to paragraph (6) letter b 
shall not be made before giving the 
Special Railway Operator an 
opportunity to respond in writing to 
the objections received by the 
Minister. 

 

(8) Keputusan untuk menolak usulan 
perjanjian sebagaimana dimaksud 
pada ayat (6) huruf c atau untuk 
menyetujui usulan perjanjian 
sebagaimana dimaksud pada ayat (6) 
huruf b tidak boleh dikeluarkan 
sebelum memberikan Penyelenggara 
Perkeretaapian Khusus kesempatan 
untuk menanggapi secara tertulis 
keberatan yang diterima oleh 
Menteri. 

(9) A decision to refer one or more 
objections to the KPPU pursuant to 
paragraph (6) letter d shall be made 
only if the Minister determines that 
such objections raise issues falling 
within the competence of the KPPU 
under prevailing laws and 
regulations.  

 

(9) Keputusan untuk meneruskan satu 
atau lebih keberatan kepada KPPU 
sebagaimana dimaksud pada ayat (6) 
huruf d wajib dikeluarkan hanya 
apabila Menteri memutuskan bahwa 
keberatan tersebut memunculkan 
permasalahan yang berada dalam 
kewemamham KPPU menurut 
ketentuan peraturan dan 
perundangan yang berlaku.  
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(10) In such case, the Special Railway 
hǇŜǊŀǘƻǊΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ǎƘŀƭƭ ōŜ ƘŜƭŘ 
in abeyance pending the decision of 
the KPPU. 

(10) Dalam hal Menteri meneruskan 
keberatan kepada KPPU 
sebagaimana dimaksud pada ayat 9, 
permohonan Penyelenggara 
Perkeretaapian Khusus harus 
ditangguhkan sementara menunggu 
keputusan dari KPPU. 

CHAPTER VI 

EXPANSION OR IMPROVEMENT OF 
SPECIAL RAILWAYS 

 

BAB VI 

PERLUASAN ATAU PERBAIKAN 
PERKERETAAPIAN KHUSUS 

 

Article 37 Pasal 37 

(1) A Special Railway Operator may, 
during the term of the Operating 
Permit, apply for a permit to: 

a. expand the length of the Special 
Railway line; and/or 

b. improve existing Stations or add 
additional Stations. 

 

(1) Penyelenggara Perkeretaapian 
Khusus dapat, selama jangka waktu 
Izin Operasi, mengajukan izin untuk: 

a. memperpanjang jalur 
Perkeretaapian Khusus; 
dan/atau; 

b. memperbaiki dan meningkatkan 
Stasiun yang telah ada atau 
menambah Stasiun. 

(2) A request for expansion referred to 
in paragraph (1) letter a shall be 
submitted to the relevant Issuing 
Authority as set out in Article 14, 
and shall follow, mutatis mutandis, 
the requirements for an In-Principle 
Approval and Construction Permit 
referred to in Chapters II and III of 
this Regulation. 

 

(2) Permohonan perluasan sebagaimana 
dimaksud pada ayat (1) huruf a wajib 
diajukan kepada Otoritas 
Penanggungjawab terkait 
sebagaimana diatur dalam Pasal 14, 
dan persyaratan untuk Persetujuan 
Prinsip dan Izin Pembangunan yang 
dimaksud dalam Bab II dan III 
Peraturan ini berlaku mutatis 
mutandis. 
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(3) If the Issuing Authority for the 
expansion referred to in paragraph 
(1) letter a is different from the 
Issuing Authority for the Special 
wŀƛƭǿŀȅ hǇŜǊŀǘƻǊΩǎ hǇŜǊŀǘƛƴƎ 
Permit, jurisdiction over the 
Operating Permit shall be 
transferred to the Issuing Authority 
for the expansion upon issuance of 
the In-Principal Approval for the 
expansion, and the Issuing Authority 
ŦƻǊ ǘƘŜ {ǇŜŎƛŀƭ wŀƛƭǿŀȅ hǇŜǊŀǘƻǊΩǎ 
Operating Permit shall not be 
required to approve the granting of 
the In-Principle Approval for the 
proposed expansion. 

(3) Apabila Otoritas Penanggungjawab 
untuk perluasan sebagaimana 
dimaksud pada ayat (1) huruf a 
berbeda dari Otoritas 
Penanggungjawab untuk Izin Operasi 
Penyelenggara Perkeretaapian 
Khusus, kewenangan atas Izin 
Operasi wajib dialihkan kepada 
Otoritas Penanggungjawab untuk 
perluasan setelah dikeluarkannya  
Persetujuan Prinsip untuk perluasan 
, dan Otoritas Penanggungjawab 
untuk Izin Operasi Penyelenggara 
Perkeretaapian Khusus tidak 
diwajibkan untuk menyetujui 
pemberian Persetujuan Prinsip 
untuk usulan perpanjangan. 

(4) A request for improvement referred 
to in paragraph (1) letter b shall be 
submitted to the Issuing Authority of 
the Operating Permit and shall 
follow, mutatis mutandis, the 
requirements for an In-Principle 
Approval and Construction Permit 
referred to in Chapters II and III of 
this Regulation, except that the 
applicant for the In-Principal 
Approval shall, in all cases, be the 
Special Railway Operator.  

(4) Permohonan untuk penambahan 
sebagaimana dimaksud dalam ayat 
(1) huruf b wajib diajukan kepada 
Otoritas Penanggungjawab Izin 
Operasi dan wajib mengikuti, secara 
mutatis mutandis, persyaratan 
Persetujuan Prinsip dan Izin 
Pembangunan yang mengacu pada 
Bab II dan III Peraturan ini, kecuali 
bahwa pemohon Persetujuan Prinsip 
wajib, dalam setiap keadaan, adalah 
merupakan Penyelenggara 
Perkeretaapian Khusus. 

(5) The Issuing Authority may waive the 
requirement for a new planning 
study if the nature and/or scope of 
the improvement project does not 
justify it, and the the Issuing 
Authority may waive the 
requirement for a new 
environmental/social study if such 
study is not required under 
prevailing laws given the nature and 
scope of the proposed 
improvementproject. 

(5) Otoritas Penanggungjawab dapat 
mengesampingkan persyaratan 
sehubungan dengan analisis rencana 
baru apabila sifat dan/atau ruang 
lingkup dari pengembangan proyek 
tidak memerlukan hal tersebut, dan 
Otoritas Penanggungjawab dapat 
mengesampingkan persyaratan 
mengenai analisis dampak 
lingkungan/sosial apabila analisis 
tersebut diwajibkan dalam 
peraturan perundang-undangan 
dengan memperhatikan sifat dan 
ruang lingkup dari pengembangan 
proyek yang diusulkan. 
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(6) If the Special Railway Operator is a 
separate legal entity referred to in 
Article 4 paragraph (3), the request 
for expansion or improvement 
referred to in paragraph (1) must 
also be approved by the Special 
Railway User (or by each consortium 
member if the Special Railway User 
is a consortium). 

(6) Apabila Penyelenggara 
Perkeretaapian Khusus adalah badan 
hukum yang berbeda sebagaimana 
dimaksud dalam Pasal 4 ayat (3), 
pengajuan perluasan atau perbaikan, 
peningkatan dan penambahan yang 
dimaksud dalam ayat (1) juga harus 
disetujui oleh Pengguna 
Perkeretaapian Khusus (atau oleh 
tiap anggota konsorsium jika 
Pengguna Perkeretaapian Khusus 
adalah suatu konsorsium). 

CHAPTER VII 

CONVERSION OF SPECIAL RAILWAYS 

 

BAB VII 

PERUBAHAN STATUS  

PERKERETAAPIAN KHUSUS 

Article 38 Pasal 38 

(1) A Special Railway may be converted 
into a public railway, with the 
approval of the Minister, under the 
following circumstances: 

a. at the request of the Special 
Railway Operator; 

 
b. If the Special Railway Operator 

referred to in letter a is a 
separate legal entity referred to 
in Article 4 paragraph (3), the 
request for conversion must also 
be approved by the Special 
Railway User (or by each 
consortium member if the 
Special Railway User is a 
consortium).] 

 

(1) Perkeretaapian Khusus dapat 
berubah status menjadi 
perkeretaapian umum, berdasarkan 
persetujuan Menteri, dengan 
ketentuan sebagai berikut: 

a. atas permintaan Penyelenggara 
Perkeretaapian Khusus; 

b.   Apabila Penyelenggara 
Perkeretaapian Khusus yang 
dimaksud di dalam huruf a 
adalah sebuah badan hukum 
yang terpisah sebagaimana 
dimaksud dalam Pasal 4 ayat (3), 
permohonan perubahan status 
juga harus disetujui oleh 
Pengguna Perkeretaapian 
Khusus (atau oleh setiap anggota 
dari konsorsium jika Pengguna 
Perkeretaapian Khusus adalah 
suatu konsorsium). 
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c. upon the expiration of the 
Operating Permit, provided that 
such conversion is contemplated 
in the plan referred to in Article 
29 paragraph (3); or 

d. upon the termination of the 
Operating Permit referred to 
Article 31, provided that such 
conversion is contemplated in 
the plan referred to in Article 31 
paragraph (2) or in Article 31 
paragraph (6). 

 

c. dikarenakan habis berlakunya 
Izin Operasi, dengan syarat 
bahwa perubahan status 
tersebut dicantumkan ke dalam 
rancangan yang dimaksud dalam 
Pasal 29 ayat (3); atau 

d. setelah penghentian Izin Operasi 
sebagaimana dimaksud dalam 
Pasal 31 Peraturan ini, dengan 
syarat bahwa perubahan status 
tersebut dicantumkan ke dalam 
rancangan sebagaimana 
dimaksud pada Pasal 31 ayat (2) 
atau Pasal 31 ayat (6). 

(2) Additional rules regarding the 
conversion of Special Railways into 
public railways shall be included in a 
Ministerial Regulation on public 
railways. 

 

(2) Ketentuan tambahan mengenai 
perubahan status Perkeretaapian 
Khusus menjadi perkeretaapian 
umum akan diatur di dalam 
Peraturan Kementerian mengenai 
perkeretaapian umum. 

CHAPTER VIII 

USE OF SPECIAL RAILWAYS 

TO SERVE THE PUBLIC INTEREST 

 

BAB VIII 

PENGGUNAAN PERKERETAAPIAN 
KHUSUS UNTUK MELAYANI 

KEPENTINGAN UMUM 

Article 39 Pasal 39 

(1) In the event of a natural disaster or 
similar emergency, the Issuing 
Authority can request that a Special 
Railway be used temporarily to serve 
the public interest. 

 

(1) Dalam hal terjadi bencana alam atau 
keadaan darurat yang serupa, 
Otoritas Penanggungjawab dapat 
meminta suatu Perkeretaapian 
Khusus untuk sementara waktu 
melayani kepentingan umum. 

(2) A request referred to in paragraph 
(1) shall be based on a finding, by 
the Issuing Authority, of a pressing 
and temporary need for 
transportation of public goods or 
persons for which the Special 
Railway could be used. 

 

(2) Permintaan sebagaimana dimaksud 
pada ayat (1) wajib didasarkan pada 
temuan-temuan dari Otoritas 
Penanggungjawab bahwa terdapat 
kebutuhan yang mendesak dan 
bersifat sementara untuk 
pengangkutan barang umum dan 
orang yang mana dapat dilakukan 
oleh Perkeretaapian Khusus.  
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(3) The use of a Special Railway to serve 
the public interest as referred to in 
paragraph (1) can take the form of a 
cooperation agreement between the 
Special Railway Operator and the 
Issuing Authority, or a direct order 
issued by the Issuing Authority. 

 

(3) Penggunaakan suatu Perkeretaapian 
Khusus untuk melayani kepenting 
umum sebagaimana dimaksud pada 
ayat (1) dapat berbentuk suatu 
perjanjian kerjasama antara 
Penyelenggara Perkeretaapian 
Khusus dan Otoritas Penanggung 
jawab, atau dalam bentuk perintah 
langsung yang dikeluarkan oleh 
Otoritas Penanggungjawab.  

(4) The cooperation agreement or direct 
order referred to in paragraph (3) 
shall be valid for a period of not 
more than 15 days, unless extended 
by agreement among the Issuing 
Authority, the Special Railway 
Operator and the Special Railway 
User. 

 

(4) Perjanjian kerjasama atau perintah 
langsung sebagaimana dimaksud 
pada ayat (3) berlaku untuk jangka 
waktu tidak lebih dari 15 hari, 
kecuali diperpanjang berdasarkan 
persetujuan antara Otoritas 
Penanggungjawab, Penyelenggara 
Perkeretaapian Khusus dan 
Pengguna Perkeretaapian Khusus. 

(5) The Special Railway Operator shall 
be entitled to fair compensation for 
the use of its infrastructure and/or 
rolling stock in the public interest. 

 

(5) Penyelenggara Perkeretaapian 
Khusus berhak untuk mendapatkan 
imbalan yang wajar atas pemakaian 
infrastruktur dan/atau gerbong, 
lokomotifnya untuk kepentingan 
umum. 

CHAPTER IX 

FINAL PROVISIONS 

Article 40 

BAB IX 

KETENTUAN PENUTUP 

Pasal 40 

This Regulation shall come into effect on 
the date of its 
promulgation. 

Peraturan ini mulai berlaku pada tanggal 
ditetapkan. 
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ANNEXE 2:    PROPOSED AMENDMENTS TO GOVERNMENT 
REGULATIONS 

AMENDMENT TO GOVERNMENT 
REGULATION NO 56 OF 2009 ON RAILWAY 

OPERATIONS 

BY THE GRACE OF GOD ALMIGHTY 

PRESIDENT OF THE REPUBLIC OF INDONESIA 

PERUBAHAN ATAS PERATURAN PEMERINTAH 
NOMOR 56 TAHUN 2009 TENTANG 

PENYELENGGARAAN PERKERETAAPIAN 

DENGAN RAHMAT TUHAN YANG MAHA ESA 

PRESIDEN REPUBLIK INDONESIA 

Whereas:  

a.  the development of certain business 
activities and investment in certain areas 
in Indonesia are dependent on the 
existence of reliable transportation 
infrastructure specifically for the purpose 
of transporting products to be further 
carried using different modes of 
transportation or for further processing 

b.  the involvement and participation of the 
private sector in the development of 
Special Railways is considered an urgent 
matter to be dealt with as Special 
Railways are a solution to the limited 
transportation infrastructures currently 
available in Indonesia    

 
c.  based on the above considerations and 

to provide a clear legal basis and 
guidelines for the development and 
implementation of Special Railways it is 
therefore deemed necessary to 
promulgate an amendment to 
Government Regulation No. 56 of 2009 
on Railway Operations 

Menimbang: 

a. perkembangan beberapa kegiatan usaha 
dan penanaman modal di beberapa bidang 
tergantung dari keberadaan infrastruktur 
yang dapat diandalkan khususnya untuk 
tujuan mengangkut barang yang 
selanjutnya akan menggunakan sarana 
transportasi lainnya atau untuk proses 
produksi selanjutnya 

b. keterlibatan dan partisipasi dari sektor 
swasta dalam pengembangan 
Perkeretaapian Khusus dianggap sebagai 
masalah yang penting untuk ditangani 
dikarenakan Perkeretaapian Khusus 
merupakan sebuah jalan keluar akan 
sarana transportasi terbatas yang ada di 
Indonesia 

c. berdasarkan pertimbangan di atas dan 
untuk memberikan dasar hukum yang jelas 
dan panduan untuk pengembangan dan 
penerapan Perkeretaapian Khusus 
dianggap perlu menetapkan perubahan 
atas Peraturan Pemerintah Nomor 56 
Tahun 2009 tentang Penyelenggaraan 
Perkeretaapian 

Considering:  

1.  Article 5 (2) of the 1945 Constitution   

 

Mengingat: 

1. Pasal 5 (2) Undang-undang Dasar Negara 
Republik Indonesia Tahun 1945; 

2.  Law No. 23 of 2007 on Railways (the State 
Gazette of the Republic of Indonesia Year 
2007 Number 65 Gazette of the Republic 
of Indonesia Number 4722); 

 

2. Undang-undang Nomor 23 Tahun 2007 
tentang Perkeretaapian (Lembaran Negara 
Republik Indonesia Tahun 2007 Nomor 65 
Tambahan Lembaran Negara Republik 
Indonesia Nomor 4722); 
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3. Government Regulation No. 56 of 2009 on 
Railway Operations (State Gazette of the 
Republic of Indonesia Year 2009 Number 
129 and Supplement No. 5048); 

3. Peraturan Pemerintah Nomor 56 Tahun 
2009 tentang Penyelenggaraan 
Perkeretaapian (Lembaran Negara 
Republik Indonesia Tahun 2009 Nomor 
129 dan Tambahan Lembaran Negara 
Nomor 5048); 

TO DECIDE MEMUTUSKAN 

To promulgate: 

GOVERNMENT REGULATION ON 
AMENDMENT TO GOVERNMENT 
REGULATION NO 56 of 2009 ON RAILWAY 
OPERATIONS 

Menetapkan: 

PERATURAN PEMERINTAH TENTANG 
PERUBAHAN ATAS PERATURAN PEMERINTAH 
NOMOR 56 TAHUN 2009 TENTANG 
PENYELENGGARAAN PERKERETAAPIAN 

Article I Pasal 1 

To amend some provisions of Government 
Regulation No. 56 of 2009 on Railway 
Operations ((State Gazette of the Republic of 
Indonesia Year 2009 Number 129 and 
Supplement No. 5048) as follows: 

Beberapa ketentuan dalam Peraturan 
Pemerintah Nomor 56 Tahun 2009 tentang 
Perkeretaapian (Lembaran Negara Republik 
Indonesia Tahun 2009 Nomor 129 dan 
Tambahan Lembaran Negara Nomor 5048) 
diubah sebagai berikut: 

1.  To amend the whole Article 350 as 
follows: 

1. Mengubah seluruhnya Pasal 350 sehingga 
berbunyi sebagai berikut: 

ά!ǊǘƛŎƭŜ орл 

(1) Special Railway connects one or 
more areas of the business it serves 
and can also include one or more 
stations located outside of such 
areas. 

 

άtŀǎŀƭ орл 

(1) Perkeretaapian Khusus 
menghubungkan satu atau lebih 
wilayah dari usaha yang dilayaninya 
dan dapat meliputi satu atau lebih 
stasiun yang bertempat di luar 
wilayah tersebut. 

(2)   A station referred to in paragraph 
(1) can include another area used as 
part the principal business activities 
served by a special railway, a 
connecting point with another 
railway or other mode of 
transportation, or a connecting 
point to an off-taker, supplier, or 
service provider of the special 
Ǌŀƛƭǿŀȅ ǳǎŜǊΦέ 

(2)  Stasiun sebagaimana dimaksud dalam 
ayat (1) dapat meliputi wilayah 
lainnya yang digunakan sebagai 
bagian dari kegiatan usaha pokok 
yang dilayani oleh suatu 
perkeretaapian khusus, suatu titik 
penghubung dengan jalur kereta api 
lainnya atau sarana transportasi 
lainnya, atau suatu titik penghubung 
kepada pembeli, pemasok atau 
pemberi jasa dari pengguna 
ǇŜǊƪŜǊŜǘŀŀǇƛŀƴ ƪƘǳǎǳǎΦέ 
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Article 2 

This Regulation shall come into effect on the 
date of its promulgation. 

Pasal 2 

Peraturan ini mulai berlaku pada tanggal 
ditetapkan. 
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AMENDMENT TO GOVERNMENT 
REGULATION NO 72 OF 2009 ON 

RAILWAY TRAFFIC AND OPERATIONS 

 
BY THE GRACE OF GOD ALMIGHTY 

PRESIDENT OF THE REPUBLIC OF 
INDONESIA 

PERUBAHAN ATAS PERATURAN 
PEMERINTAH NOMOR 72 TAHUN 2009 

TENTANG LALU LINTAS DAN ANGKUTAN 
KERETA API 

DENGAN RAHMAT TUHAN YANG MAHA 
ESA 

PRESIDEN REPUBLIK INDONESIA 

Whereas:  

a.  the development of certain business 
activities and investment in certain 
areas in Indonesia are dependent on 
the existence of reliable 
transportation infrastructure 
specifically for the purpose of 
transporting products to be further 
transported using other means of 
transportation modes or for further 
processing 

b.  the involvement and participation of 
the private sector in the development 
of Special Railways is seen as an 
urgent matter to be dealt with as 
Special Railways are a solution to the 
limited transportation infrastructures 
currently available in Indonesia    

c.  based on the above considerations 
and to provide clear legal basis and 
guidelines for the development and 
implementation of Special Railways it 
is therefore deemed necessary to 
promulgate the amendment to 
Government Regulation No. 72 of 
2009 on Railway Traffic and 
Operations 

Menimbang:  

a. perkembangan beberapa kegiatan 
usaha dan penanaman modal di 
beberapa bidang tergantung dari 
keberadaan infrastruktur yang dapat 
diandalkan khususnya untuk tujuan 
mengangkut barang yang selanjutnya 
akan menggunakan sarana 
transportasi lainnya atau untuk proses 
produksi selanjutnya 

b. keterlibatan dan partisipasi dari sektor 
privat dalam pengembangan 
Perkeretaapian Khusus dianggap 
sebagai masalah yang penting untuk 
ditangani dikarenakan Perkeretaapian 
Khusus merupakan sebuah jalan 
keluar akan sarana transportasi 
terbatas yang ada di Indonesia 

c. berdasarkan pertimbangan di atas dan 
untuk memberikan dasar hukum yang 
jelas dan panduan untuk 
pengembangan dan penerapan 
Perkeretaapian Khusus dianggap perlu 
menetapkan perubahan atas 
Peraturan Pemerintah Nomor 72 
Tahun 2009 tentang Lalu Lintas dan 
Angkutan Kereta Api  

Considering:  

1.  Article 5 (2) of the 1945 Constitution   

 

Menimbang:  

1. Pasal 5 (2) Undang-undang Dasar 
Negara Republik Indonesia Tahun 
1945; 
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2.  Law No. 23 of 2007 on Railways (the 
State Gazette of the Republic of 
Indonesia Year 2007 Number 65 
Gazette of the Republic of Indonesia 
Number 4722); 

 

3.  Government Regulation No. 72 of 
2009 on Railway Traffic and 
Operations (State Gazette of the 
Republic of Indonesia Year 2009 
Number 176 and Supplement No. 
5086); 

2.  Undang-undang Nomor 23 Tahun 
2007 tentang Perkeretaapian 
(Lembaran Negara Republik 
Indonesia Tahun 2007 Nomor 65 
Tambahan Lembaran Negara 
Republik Indonesia Nomor 4722);   

3. Peraturan Pemerintah Nomor 72 
Tahun 2009 tentang Lalu Lintas dan 
Angkutan Kereta Api (Lembaran 
Negara Republik Indonesia Tahun 
2009 Number 176 dan Tambahan 
Lembaran Negara Nomor 5086); 

TO DECIDE MEMUTUSKAN 

To promulgate: 

GOVERNMENT REGULATION ON 
AMENDMENT TO GOVERNMENT 
REGULATION NO 72 of 2009 ON RAILWAY 
TRAFFIC AND OPERATIONS 

Menetapkan: 

PERATURAN PEMERINTAH TENTANG 
PERUBAHAN ATAS PERATURAN 
PEMERINTAH NOMOR 72 TAHUN 2009 
TENTANG LALU LINTAS DAN ANGKUTAN 
KERETA API 

Article I 

To amend a provision of Government 
Regulation No. 72 of 2009 on Railway 
Operations ((State Gazette of the 
Republic of Indonesia Year 2009 Number 
176 and Supplement No. 5086) as 
follows: 

Pasal 1 

Mengubah ketentuan dalam Peraturan 
Pemerintah Nomor 72 Tahun 2009 
tentang Lalu Lintas dan Angkutan Kereta 
Api (Lembaran Negara Republik Indonesia 
Tahun 2009 Number 176 dan Tambahan 
Lembaran Negara Nomor 5086) sebagai 
berikut: 

1.  To amend paragraphs (2), (3), (4) and 
(5) of Article 161 as follows: 

1.  Mengubah ayat (2), (3), (4) dan (5) 
dari Pasal 161 sebagai berikut: 

ά!ǊǘƛŎƭŜ мсм άtŀǎŀƭ мсм 

(1) [no change] 

(2) Transportation services by Special 
Railway shall, unless otherwise 
directed by the Minister, comply 
with general safety, 
environmental and operational 
requirements applicable to public 
railways.  

 

 

(1) [tidak berubah] 

(2)  Pelayanan angkutan 
Perkeretaapian Khusus wajib, 
kecuali dalam hal ditentukan 
selainnya oleh Menteri, 
mematuhi ketentuan-ketentuan 
sehubungan dengan 
keselamatan, lingkungan dan 
operasi yang berlaku untuk 
perkeretaapian umum. 
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(3) Transportation services by 
Special Railway referred to in 
paragraph (1) can be 
integrated with other Special 
Railway networks and public 
railway networks.  

(3) Pelayanan angkutan 
Perkeretaapian Khusus 
sebagaimana dimaksud pada 
ayat (1) dapat diintegrasikan 
dengan jaringan pelayanan 
Perkeretaapian Khusus lainnya 
dan jaringan pelayanan 
perkeretaapian umum. 

(4)  In the event that Special 
Railway transportation 
services are integrated with a 
public railway network as 
referred to in paragraph (3), 
approval must be received 
from:  

(4) Dalam hal pelayanan angkutan 
Perkeretaapian Khusus 
diintegrasikan dengan jaringan 
pelayanan perkeretaapian umum 
sebagaimana dimaksud pada 
ayat (3), harus mendapat 
persetujuan dari:  

a.  the Minister for national 
railway track network; 

b.   the governor for provincial 
railway track network; or 

c. the regent/mayor for 
regency/city railway track 
network. 

a. Menteri, pada jaringan jalur 
perkeretaapian nasional; 

b. gubernur, pada jaringan jalur 
perkeretaapian provinsi; atau 

c. bupati/walikota, pada jaringan 
jalur perkeretaapian 
kabupaten/kota. 

(5)  In the event that Special 
Railway transportation 
services are integrated with 
another Special Railway 
network as referred to in 
paragraph (3), approval must 
be received from: 

(5) Dalam hal pelayanan angkutan 
Perkeretaapian Khusus 
diintegrasikan dengan jaringan 
pelayanan Perkeretaapian 
Khusus lainnya sebagaimana 
dimaksud pada ayat (3), harus 
mendapat persetujuan dari: 

a.   the Minister, for integration 
with the network of 
another special 
transportation service 
connecting provinces; 

a. menteri, untuk pengintegrasian 
dengan jaringan pelayanan 
angkutan perkeretaapian 
khusus lainnya yang 
menghubungkan antarprovinsi; 

b.  the governor, for integration 
with the network of another 
special railway 
transportation service 
connecting regencies/cities 
within one (1) province; or 

 

b. gubernur, untuk 
pengintegrasian dengan 
jaringan pelayanan angkutan 
perkeretaapian khusus lainnya 
yang menghubungkan 
antarkabupaten/kota dalam 1 
(satu) provinsi; atau 
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c.   the regent/mayor, for 
integration with the 
network of another special 
railway transportation 
service connecting services 
within one (1) regency/city.έ 

c. bupati/walikota, untuk 
pengintegrasian dengan 
jaringan pelayanan angkutan 
perkeretaapian khusus lainnya 
yang menghubungkan 
pelayanan dalam 1 (satu) 
ƪŀōǳǇŀǘŜƴκƪƻǘŀΦέ 

Article 2 

 

This Regulation shall come into effect on 
the date of its promulgation. 

Pasal 2 

 

Peraturan ini mulai berlaku pada tanggal 
ditetapkan. 
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ANNEXE 3: MINUTES OF STAKEHOLDER MEETINGS 

Meeting with Nugroho Indrio (MOT offices, Jakarta) - 6 April 2011  

Nugroho Indrio (Secretary of the DGR), Asenar Nangtjik Rekap, Efi Novara, Benny 
Bernarto, Guy Des Rosiers 

An explanation was provided by Pak Efi and M&T to Pak Nugroho as to the purpose of 
the meeting and that the study has now reached Phase III whereby the new team 
established by IndII will work on preparing drafts amendments to the current PPs as 
well as a new Permen relating to SRs. 

In respect of the list of preliminary questions prepared by M&T, Pak Nugroho said that 
in this meeting he will not discuss the substance of the questions but more to provide a 
general idea. In principle, Pak Nugroho seems to approve the idea of not only 
developing a new Permen but also amending the relevant PPs and asked the team to 
provide an idea/argument to support the proposal for amendments for consideration.  
Pak Nugroho will support and assist the consultant team in convincing other agencies 
to accept the proposed amendments if the presented reasons for amendments are 
acceptable to him. 

¢ƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ŀƴ L!²D ǿŀǎ ŘƛǎŎǳǎǎŜŘ ŀƴŘ tŀƪ bǳƎǊƻƘƻΩǎ office will arrange for 
an invitation letter to be issued to the relevant agencies invited to join the IAWG.  

 

Meeting at IndII Offices (Jakarta) - April 11, 2011 

Efi Novara, Shirley M. Oroh, David Lupton, Asenar Nangtjik Rekap, Benny Bernarto, Guy 
Des Rosiers, Revie Hamzah, Umi Kulsum 

Pak Efi opened the meeting by introducing everyone and setting out a tentative 
schedule for upcoming stakeholder meetings. M&T distributed a draft form of term 
sheet (for illustrative purposes only) and a preliminary list of legal and policy issues for 
further consideration. 

The schedule for upcoming stakeholder meetings and the proposed composition of the 
inter-agency working group (IAWG) were discussed, as well as the schedule for various 
deliverables and IAWG meetings. 

The discussion next turned to whether one or two draft PPs would be needed. After 
some discussion, the group agreed that PP 56/2009 and 72/2009 already constitute all 
necessary implementing Government Regulations; therefore, we need to propose 
amendments to the existing regulations rather than drafting an entirely new PP. 
Therefore, the consultant team will propose amendments to existing PP 56/2009 and 
72/2009, together with a draft Permen. 

There was a brief discussion regarding the draft Permen prepared by DGR in 2010.  



82 
 DEVELOPMENT OF SPECIAL RAILWAY 

REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT  

 

A general discussion ensued on a number of legal issues requiring further investigation, 
including the definition of exclusivity and what the Railway Law actually requires, and 
whether SPVs can be used to establish SRs. The discussion also covered whether a SR 
ǎƘƻǳƭŘ ōŜ ŀōƭŜ ǘƻ ŎƘŀǊƎŜ ŀ ΨŦŜŜΩΣ ŀƴŘ ǿƘŀǘ ǊǳƭŜǎ ǎƘƻǳƭŘ ŀǇǇƭȅ ǿƘŜƴ ŀƴ {w ŎƻƴƴŜŎǘǎ ǿƛǘƘ 
another railway. Finally, the concept of LPR was discussed, particularly in connection 
with the requirement for public tender under Perpres 67/2005 (as amended by Perpres 
13/2010). 

 

Meeting with MEC Coal (Plaza Marein, Jakarta) - 11 April 2011 

Mezra Esa (VP Development, MEC Coal), Gaylord Watkins (board member and legal 
consultant, MEC Coal), Rafael Hari Wijayanto (General Manager ς Legal, MEC Coal), 
Febrina Danuningrat (Director, TOP), Naveen Chandralal (CEO, MEC Coal), Graham 
Gleave (AusAID M&E), Efi Novara, Shirley Oroh, Asenar Nangtjik Rekap, David Lupton, 
Benny Bernarto, Guy Des Rosiers 

The first part of the meeting was led by Graham Gleave and focused on M&E issues 
ǊŜƭŀǘƛƴƎ ǘƻ tƘŀǎŜ LL ƻŦ ǘƘŜ ǇǊƻƧŜŎǘ ŀƴŘ a9/ /ƻŀƭΩǎ ŎƻƳƳŜƴǘǎ ƻƴ ǘƘŜ CwΦ 

With respect to specific proposals contained in the FR, MEC Coal noted that the end of 
life recommendations (particularly the terms governing a possible hand-over of the SR 
to the Government at the end of the license period) would be useful to implement, as 
these issues were largely left open in negotiations between MEC Coal and regulators. 
MEC Coal also mentioned that there were open issues regarding proper coordination 
between the term of the coal IUP and the term of the SR license, which should ideally 
be harmonized in an implementing regulation. The company also noted that the 
recommendations in the FR with respect to SRs, if implemented, would solve most of 
MEC /ƻŀƭΩǎ ǊŜƳŀƛƴƛƴƎ ǇǊƻōƭŜƳǎΣ ǎƻ ǘƘŜ ƴŜǿ ŎƻƴŎŜǇǘ ƻŦ [twǎ ǿƻǳƭŘ ƴƻǘ ōŜ ǇŀǊǘƛŎǳƭŀǊƭȅ 
ǊŜƭŜǾŀƴǘ ǘƻ ǘƘŜ ŎƻƳǇŀƴȅΩǎ ǎƛǘǳŀǘƛƻƴΦ a9/ /ƻŀƭ ŦǳǊǘƘŜǊ ƴƻǘŜŘΣ ƘƻǿŜǾŜǊΣ ǘƘŀǘ 
recommendations in the FR regarding minority shareholdings or control through 
contractual provisions would be very useful if implemented in the form of new 
regulations. 

The company offered to provide the consultant team with assistance and relevant 
ŘƻŎǳƳŜƴǘǎ ǊŜƎŀǊŘƛƴƎ ǘƘŜ ōŀŎƪƎǊƻǳƴŘ ƻŦ a9/ /ƻŀƭΩǎ ŘƛǎŎǳǎǎƛƻƴǎ ǿƛǘƘ ǊŜƎǳƭŀǘƻǊǎΣ ŀǎ ǿŜƭƭ 
as the process leading to the issuance of the regulatory approvals to TKK.  

¢ƘŜ ŘƛǎŎǳǎǎƛƻƴ ǘƘŜƴ ǘǳǊƴŜŘ ǘƻ ǘƘŜ ƛǎǎǳŜ ƻŦ ŜȄŎƭǳǎƛǾŜ ǳǎŜ ŀƴŘ a9/ /ƻŀƭΩǎ ǎƘŀǊŜƘƻƭŘƛƴƎ 
structure. The company noted the existence of 2004 BKPM Guidelines which allow 95% 
foreign ownership of an SR. The company also confirmed that MOT was comfortable in 
issuing an in-principle license to TKK based on the fact that TKK and TOP (the IUP 
holder) were under indirect common control by a single offshore (Singapore) entity. As 
part of the license conditions, however, MOT insisted that TOP take a 5% holding in 
¢YYΣ ŀƴŘ ǘƘŀǘ ǘƘŜ ŎƻƳǇŀƴƛŜǎ ŜƴǘŜǊ ƛƴǘƻ ŀ Ψ5ŜŜŘΩ ŎƻƴŦƛǊƳƛƴƎ ǘƘŀǘ ¢YY ǿƛƭƭ ƻƴƭȅ ǘǊŀƴǎǇƻǊǘ 
materials produced by TOP. MEC also confirmed that the common control scenario 
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accepted by MOT for SR licensing purposes was equally acceptable to MEMR for 
purposes of Permen 28. 

MEC Coal now considers the railway project to be bankable based on the approvals 
received from MOT. 

With respect to future issues, MEC Coal has discussed with MOT the possibility of 
expanding the use of the SR to allow for the transportation of aluminum ore for 
another company that is part of a same corporate group. While the terms of the 
license are so far restricted to the activities of TOP, the MOT seems open to further 
discussion on this issue. 

With respect to possible future requests by third parties for access to the rail 
infrastructure, the company stated that MOT requests for such access would be 
considered, provided they are both feasible and mutually beneficial. However, no real 
thought has been given so far to this issue. 

As a practical matter, the company noted that under the current PP 56/2009, a 
construction license for an SR can be obtained only after at least 10% of the land has 
been acquired and the company has obtained an IMB. However, the company cannot 
realistically obtain an IMB if only 10% of the land has been acquired. Therefore, the 
license conditions should be made more practical and realistic. The company offered to 
provide other practical suggestions with respect to improving the licensing process. 

The land acquisition process remains difficult and time consuming. A business to 
business scheme with the land owners has been adopted. Liaison with the relevant 
authorities has also been conducted to ensure that the land to be acquired has not 
been allocated by the authorities for other projects.  

 

Meeting with Dr Indra Darmawan (BKPM offices, Jakarta) - 14 April 2011 

Dr Indra Darmawan (Director of Capital Investment Deregulation), Shirley M. Oroh, 
Asenar Nangtjik Rekap, David Lupton, Benny Bernarto 

Dr Indra Darmawan explained that his directorate is dealing with various investment 
matters, including railways. With respect to SRs, he explained that he was directly 
ƛƴǾƻƭǾŜŘ ƛƴ a9/ /ƻŀƭΩǎ Ǌŀƛƭǿŀȅ ǇǊƻƧŜŎǘ ŀƴŘ ǇŀǊǘƛŎƛǇŀǘŜŘ ƛƴ ǘƘŜ ŘƛǎŎǳǎǎƛons with MOT. 
Although BKPM is of the view that SRs can be operated by a separate special purpose 
vehicle, MOT was apparently of the view that the SR operator should be the entity 
ǳƴŘŜǊǘŀƪƛƴƎ ǘƘŜ ŎƻǊŜ ōǳǎƛƴŜǎǎ ǿƘƛŎƘ ǘƘŜ {w ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ǎŜǊǾŜΣ ŀǎ ƛƴ ah¢Ωǎ view the 
SR is not a profitable enterprise and thus should be linked to the core business (in the 
case of MEC Coal, the business of the coal mining concession holder, TOP). MOT, upon 
consultation with BKPM and the Ministry of Economic Affairs, finally agreed to issue 
the in-principle license to TKK (the special purpose railway affiliate of MEC Coal) on the 
condition that the concession holder take a small shareholding in the SR operator. 



84 
 DEVELOPMENT OF SPECIAL RAILWAY 

REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT  

 

The difficulty in convincing MOT was due to differences of opinion within the MOT as 
to the interpretation of the provisions of UU 23/2007, PP 56/2009 and PP 72/2009, in 
particular with respect to SRs.  

Dr Darmawan further pointed out that, in his view, should other business entities be 
interested in establishing a special SR operator, the entity should take a direct 
shareholding in the SR Operator. Dr Dermawan supports the development of SRs as 
this will attract more investors. Some foreign investors have already approached BKPM 
for the possibility of developing SRs along the model used in the case of MEC Coal.  

As to foreign ownership in the SR, Dr Darmawan explained that there is no restriction 
in the foreign ownership and thus foreign shareholders should be allowed to own 
majority shares in the SR. The 2004 BKPM application guideline, which allows 95% 
foreign ownership in SRs, should have been replaced by the Negative List of 
Investment, which does not mention any restrictions or limitations regarding SRs.   

Dr Darmawan approved the idea of establishing an IAWG and agreed to participate.  

 

Meeting with BKPM (BKPM Offices, Jakarta) - 14 April 2011  

Rudy Salahuddin (Director of Exhibition and Promotion Media), Muhammad Nasir Udin 
Latief (Deputy Director for Mineral Resources Affairs, Directorate of Planning for 
Agribusiness and Natural Resources), Shirley Oroh, Asenar Nangtjik Rekap, David 
Lupton, Benny Bernarto 

Ir. Tamba Hutapea, the Deputy Head of Investment Planning could not attend the 
meeting due to another engagement.  

With respect to the question whether SR must be owned and operated by the same 
Ŝƴǘƛǘȅ ǘƘŀǘ ŎŀǊǊƛŜǎ ƻǳǘ ǘƘŜ ΨƳŀƛƴ ŀŎǘƛǾƛǘȅΩ ǘƘŀǘ ǘƘŜ {w ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ǎǳǇǇƻǊǘΣ 
Muhammad Nasir explained that following the case of MEC Coal, the SR may be owned 
and operated by a different entity. During the meeting, BKPM used the presentation 
materials prepared in relation to MEC Coal. With respect to other questions that have 
been raised in our letter, they said that they will further study the questions and 
provide a written response. However, the general view is that it appears BKPM is open 
with the idea of amending the SR regulation if that would mean more foreign 
investment in Indonesia.  

When asked about the possibility of an unsolicited project under Perpres 67/2005 (as 
amended by Perpres 13/2010) to be conducted through direct appointment, BKPM 
stated that the issue is subject to the view of the MOF, which seems to believe that if a 
project only attracts a single vendor, it should not be covered under Perpres 67/2005. 
BKPM also informed us that the agency (together with Bapenas, MOF, etc.) are working 
to further amend Perpres 67/2005 in the near future.  
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To date it appears that MEC Coal is the only foreign investment in SRs that BKPM has 
handled, although we were also informed that they have been in discussion with a 
Russian company for the development of another SR to support a coal business located 
in Central and East Kalimantan.  

 

Meeting with Bambang Gatot Ariyono (MEMR offices, Jakarta) ς 15 April 2011 

Bambang Gatot Ariyono (Director General), Glaham Gleave (AusAID M&E), Asenar 
Nangtjik Rekap, Shirley Oroh, David Lupton, Benny Bernarto, Guy Des Rosiers 

The first part of the meeting was led by Graham Gleave and focused on M&E issues 
relating to Phase II of the project. 

As a matter of policy, MEMR would be consulted for any changes in UU 23/2007, to 
avoid conflicts between UU 23/2007 and UU 4/2009. The Director General expressed 
his support for efforts to relax existing requirements relating to SRs. 

The case of PT Bukit Asam was mentioned as a precedent for the concept of a 
cooperation between a coal mining company and a railway company. The subject of 
Permen 28 and restrictions on transactions between IUP holders and affiliated mining 
services companies was also briefly discussed. 

The Director General mentioned that tender is the general rule for contracts with 
mining services companies (whether affiliated or not). With respect to transactions 
between IUP holders and affiliated mining services companies, the issue of profits and 
transfer pricing is an important consideration for MEMR. 

The Director General expressed the view that multiple IUP holders should be served by 
a single SR, and that MEMR would have no problem supporting such a proposal. 

With respect to the proposed IAWG, the Director General indicated that he would send 
a member of his legal team, and will be awaiting a formal request from IndII for this 
purpose. 

 

Meeting with DGR (Karya Building, Jakarta) ς 15 April 2011 

Asril Syafei (Director of Railways Traffic and Transport), Prasetyo (DGR Traffic), 
Bernadette E.S. Mayashanti (DGR Traffic), Efi Novara, Shirley M. Oroh, David Lupton, 
Guy Des Rosiers, and other members of the DGR team 

Pak Asril was very supportive of reform in the area of SRs, provided that such reform 
could be done within the limits of what is permitted under UU 23/2007. He stressed 
that proposed changes should have a very clear basis and be accompanied by 
explanations. He also believes that the role of Government with respect to SRs should 
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be clearly spelled out (e.g., regulatory control over safety and operational issues). 
¢ƘŜǊŜ ƛǎ ǎƻƳŜ ŎƻƴŎŜǊƴ ƻƴ 5DwΩǎ ǎƛŘŜ ǘƘŀǘ {wǎ ǎƘƻǳƭŘ ƴƻǘ ŦŜŜƭ ŀǎ ǘƘƻǳƎƘ ǘƘŜȅ Ŏŀƴ 
operate outside of Government control. 

Pak Asril also expressed concerns about the concept of LPR, as set out in the FR. His 
view is that UU 23/2007 allows only for two types of railway: SRs and PRs, and he 
doubts whether a third category can be created without amending UU 23/2007. 

M&T explained that something close to an LPR could be set up without changing the 
essential nature of a SR. Article 374 of PP 56/2009 could be used as basis for 
establishing a set of interconnection rules that would allow multiple SR operators to 
share a network without jeopardizing the nature of the SR. M&T also indicated that the 
exclusive use rule should be relaxed by allowing SR operators to be affiliated with the 
core business they serve, and that the point-to-point rule (Article 350 of PP 56/2009) 
should also be relaxed. Moreover, SRs should not be subject to tender under Perpres 
67/2005 (as amended by Perpres 13/2010). 

Pak Asril seemed receptive to these ideas, but stressed that we should focus primarily 
on the new Permen, and only secondarily on amendments to the existing PPs. He also 
asked the consultant team to consider other options involving the use of BUMNs. 

hǘƘŜǊ ƳŜƳōŜǊǎ ƻƴ tŀƪ !ǎǊƛƭΩǎ ǘŜŀƳ ŜȄǇǊŜǎǎŜŘ ŎƻƴŎŜǊƴ ǘƘŀǘ ƛƴǘŜǊŎƻƴƴŜŎǘƛƻƴ ǊǳƭŜǎ ŎƻǳƭŘ 
lead to large SR networks that present both jurisdictional issues and problems with 
respect to planning. A suggestion was also made about incorporating anti-monopoly 
provisions in the new Permen or through amendments to the existing PPs. 

With respect to the complexity of the current licensing scheme, Pak Asril mentioned 
that a simplification would be feasible, but would have to be done very carefully. 

In terms of logistics, Pak Asril seemed very happy with the idea of setting up an IAWG, 
and wants his team to be closely involved. He proposed that the working group should 
not be too big, so that progress can be made quickly. He emphasized the importance of 
timing in producing the new Permen. 

 

Meeting with BAPPENAS (BAPPENAS offices, Jakarta) ς 15 April 2011 

Ikhwan Hakim (Directorate of Transportation), Dr. Petrus Sumarsono (Directorate of 
Transportation), Shirley Oroh,  David Lupton, Guy Des Rosiers 

M&T explained the work to be completed in Phase III, and the proposed approach to: 
(a) relax exclusive use requirements to expressly permit certain affiliates to act as SR 
operators; (b) develop simple interconnection rules based on Article 374 of PP 56/2009 
to allow for the development of shared SR networks; (c) relax the point-to-point rule of 
Article 350 of PP 56/2009; (d) provide for flexible end-of-term provisions that allow 
MOT and the SR developer to negotiate what will happen to the infrastructure at the 
end of the license; (e) simplify the SR licensing procedures; (f) clarify that SRs are 
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exempt from Perpres 67/2005 tender requirements; and (g) coordinate the term of the 
SR license with the term of the license applicable to the core business. 

BAPPENAS indicated that it would support reforms in the SR sector to encourage 
greater private infrastructure development.  

 

Meeting with DGR Traffic (Karya Building, Jakarta) ς 21 April 2011 

Pak Prasetyo (DGR - Promotion and Business Development), Israfulhayat (MOT - Head 
of Road Transport and Railway Regulation), Efi Novara, Asenar, David Lupton, Shirley 
M. Oroh, Benny Bernarto, Guy Des Rosiers, and other DGR staff. 

The meeting opened with a brief presentation by Asenar on the results from Phase 2 of 
the project and the subsequent peer review process. 

DGR observed that Phase 2 was focused mostly on policy, and that what is needed in 
Phase III is a way to implement needed policy changes in a manner that is consistent 
with Indonesian law.  

Outside of MOT, there is a perception that MOT is reluctant to implement the Railway 
[ŀǿΦ CǊƻƳ ah¢Ωǎ Ǉƻƛƴǘ ƻŦ ǾƛŜǿΣ ƘƻǿŜǾŜǊΣ ǘƘŜ ƪŜȅ ǊŜƎǳƭŀǘƻǊȅ ƛǎǎǳŜǎ ŀǊŜ ŎƻƳǇƭŜȄΣ ǘƘŜ 
existing law and regulations are often difficult to understand and apply, and drafting 
the implementing regulations amounts at times to an exercise in guesswork. There is a 
ǇŜǊŎŜǇǘƛƻƴ ǿƛǘƘƛƴ ah¢ ǘƘŀǘ ǘƘŜ ŘŜǇŀǊǘƳŜƴǘΩǎ ƘŀƴŘǎ ŀǊŜ ƭŀǊƎŜƭȅ ǘƛŜŘ ōŜŎŀǳǎŜ ƻŦ ǘƘŜ 
restrictive language contained in the law and regulations. 

M&T then made a presentation outlining in some detail the specific reforms proposed 
by the consultant team. 

DGR asked if it would be possible to implement needed reforms through a Permen, 
without amending the law or existing PPs. M&T responded that probably 90% of the 
ǘŜŀƳΩǎ ǇǊƻǇƻǎŜŘ ǊŜŦƻǊƳǎ ŎƻǳƭŘ ōŜ ƛƳǇƭŜƳŜƴǘŜŘ ǘƘǊƻǳƎƘ ŀ ƴŜǿ tŜǊƳŜƴΣ ōǳǘ ǘƘŀǘ ŀ ŦŜǿ 
targeted changes to existing PPs (e.g., to relax the point-to-point rule) would also be 
highly desirable. 

The idea that an SR could be interconnected to other railways without losing its status 
was greeted positively, as was the idea that an SR operator need not be the actual 
client served by the SR, but could be a separate entity controlled by, or under common 
control with, the actual client. 

The idea that an SR could be formed by a consortium of businesses was perceived as 
being somewhat more controversial, though DGR seemed prepared to consider it with 
an open mind. 

DGR seemed preoccupied by the thought that an SR might end up exerting too much 
power over its client unless the terms of the contract (especially the price) were 
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carefully controlled. The consultant team acknowledged that competition law issues 
could arise in certain cases, but that a simple mechanism to address egregious cases 
would be preferable to tight controls over commercial contract terms. 

The consultant team suggested that state control should be limited as much as possible 
to issues of safety, environmental, technical and competition. In other areas, SRs 
should be given the flexibility needed to operate. 

Pak Israful asked the consultant team to explain in writing the difference between the 
proposed interconnection rules and the proposed rule regarding consortiums. 

DGR asked whether the Government could request ǘƘŜ ǳǎŜ ƻŦ ŀƴ {wΩǎ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜΦ 
The consultant team responded that, under the proposed approach, the Government 
should be able to enter into an interconnection agreement with an SR just like anyone 
else. 

M&T asked why the current license approval process was so complicated. DGR agreed 
that the process was complicated, and that timing of the approval process could be 
streamlined. However, the number of required approvals cannot be cut. 

Various other issues were then brought up for discussion by DGR, including whether 
MOT should give reasons for rejecting an application, and whether the Government 
ǎƘƻǳƭŘ ǊŜŎŜƛǾŜ ŀ ΨǊƻȅŀƭǘȅΩ ŦǊƻƳ Ǌŀƛƭǿŀȅ ƻǇŜǊŀǘƛƻƴǎ ǿƘŜƴŜǾŜǊ ǘƘŜǊŜ ƛǎ ƳƻǊŜ ǘƘŀƴ ƻƴŜ 
client involved. 

 

Meeting with Tulus Hutagulung (CMEA offices, PAIK Building, Jakarta) -  27 April 2011 

Tulus Hutagulung (Assistant Deputy for Transportation Infrastructure), Asenar, Benny 
Bernarto, Guy Des Rosiers. 

Pak Tulus referred to a recent (early April) article in an IRAI supplement to Tempo 
Magazine in which Deputy Minister Bambang Susantono apparently mentioned that 
SRs are not subject to tender requirements. He also described for us the role of the 
CMEA. 

M&T then explained the purpose of Phase III, described the salient points of our 
proposed approach to reform, and expressŜŘ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳΩǎ ƛƴǘŜƴǘƛƻƴ ǘƻ ǿƻǊƪ 
closely with DGR in drafting proposed implementing regulations. 

Pak Tulus also raised the issue of PP 38 of 2008 (which amends PP 6 of 2006 on the 
Management of State and Regional Assets) and its impact on infrastructure 
development. 
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Meeting with DGR (Karya Building, Jakarta) ς 4 May 2011 

Pak Prasetyo, Pak Setyo Gunawan, Pak Kurniawan Agung S., Asenar, Efi Novara, Revie, 
Umi, Benny Bernarto, Guy Des Rosiers 

The meeting was announced as one of many regular meetings with DGR to coordinate 
our efforts in drafting implementing regulations for SRs. M&T reminded DGR of the 
limited time for this project, and the need to have draft implementing regulations prior 
to the first scheduled FGD on 18 May. M&T also announced that a preliminary draft 
Permen was already nearing completion, and that it was hoped the draft could be 
shared with DGR sometime next week. 

DGR mentioned two recent applications for SR. One was received from the Adani 
Group (India), which intends to carry coal from a PTBA mine in Tanjung Enim (South 
Sumatra) to Tanjung Carat, where the Adani Group intends to build a port. Per the 
ǇǊƻǇƻǎŜŘ ŀƎǊŜŜƳŜƴǘΣ ƛǘ ƛǎ ŜȄǇŜŎǘŜŘ ǘƘŀǘ ǘƘŜ {w ǿƛƭƭ ǇǳǊŎƘŀǎŜ сл҈ ƻŦ ǘƘŜ ƳƛƴŜΩǎ Ŏƻŀƭ 
and carry it to the port. In addition, the SR will also carry coal on behalf of PTBA. The 
second application involved a Bakrie real estate development project, which plans to 
develop a small SR to connect several buildings. The SR in this case would be built and 
operated by third party having to relationship with the developer. 

The case of PTBA and BATR was also briefly mentioned, particularly with respect to the 
practical difficulty of transferring an in-principle license from PTBA to BATR (which is 
expected to act as the SR operator). 

With respect to end-of-project life issues, DGR mentioned that certain regional 
governments were keen to get hold of SR assets at the end of the license period. The 
consultant team discussed its basic proposal for end-of-project life issues (i.e., that the 
SR operator should be free to dispose of the assets at the end of the license), and 
explained that flexibility could be built into the implementing regulations (e.g., the 
infrastructure could be put to public use, provided that fair compensation is paid to the 
SR operator). 

The formation of the inter-ministerial working group was also briefly discussed. 

It was agreed that another meeting with DGR would be held next week. 

 

Meeting with DGR Traffic (MOT Offices, Jakarta - 10 May 2011) 

Prasetyo, Imelda, Kurniawan Agung S. (and one other DGR Traffic staff), Shirley M. 
Oroh, Benny Bernarto, Guy Des Rosiers. 

GOI policy is to encourage investors to enter the railway business. However, it is 
important that draft Permen be based on the existing Railway Law. 
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When consultant team explained part of the proposal to separate SR Proponent from 
SR Operator, with the possibility of issuing In-Principal Approval to one entity and 
Permits to the other, DGR suggested instead that we find a way of transferring In-
Principal Approval to proposed operator (if different), rather than having 2 different 
licensees (which may require amendment of PP). 

The consultant team also suggested a workable test to determine actual control, which 
could be used as a basis for setting out the permitted relationship between SR client 
and SR operator. The issue of whether anything other than majority shareholding 
should be considered was discussed, with consultant team explaining that a flexible 
test based on actual control is common in many commercial contracts. The key for DGR 
should be that actual control can be verified (e.g., by requiring parties to submit 
shareholders agreement). If parties do not want to submit governance documents, 
they can also ensure majority shareholding as a substitute. The point is not to be overly 
accommodating to investors, but to offer a viable choice of alternative models. Actual 
control can be a workable alternative to majority shareholding, but DGR must be able 
to verify that actual control exists. 

One issue brought up time and again by DGR is the fear that SR should not exert too 
much power over its client. In practice, this issue should not pose any real problem, as 
{w Ŏŀƴ ƻƴƭȅ ǎŜǊǾŜ ƻƴŜ ŎƭƛŜƴǘ όŎŀǇǘƛǾŜύΦ aƻǊŜƻǾŜǊΣ ǎƻ ƭƻƴƎ ŀǎ ΨŀŎǘǳŀƭΩ ŎƻƴǘǊƻƭ ƛǎ ǘƘŜ ƭƛǘƳǳǎ 
test, client (or its parent) will always be in a position to ensure that SR does not abuse 
its position. 

DGR brought up an interesting example from the aviation industry, where Garuda, 
which is not allowed by law to operate a charter business, is nevertheless allowed to 
operaǘŜ ŎƘŀǊǘŜǊ ŦƭƛƎƘǘǎ ǘƻ άǎǳǇǇƻǊǘέ ƛǘǎ Ƴŀƛƴ ōǳǎƛƴŜǎǎΦ ¢Ƙƛǎ ǎǳƎƎŜǎǘǎ ŀ ǇǊŜŎŜŘŜƴǘ ŦƻǊ ŀ 
ōǊƻŀŘ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άǎǳǇǇƻǊǘέ ǘƻ ƳŜŀƴ ǎƻƳŜǘƘƛƴƎ ƻǘƘŜǊ ǘƘŀƴ 
άƻǇŜǊŀǘƛƻƴŀƭέ ǎǳǇǇƻǊǘΦ LŦ ǘƘƛǎ ŎƻƴŎŜǇǘ Ŏŀƴ ōŜ ŜȄǘŜƴŘŜŘ ǘƻ {wǎΣ ǘƘƛǎ ŎƻǳƭŘ ƳŜŀƴ ǘƘŀǘ ŀ 
transportŀǘƛƻƴ ŎƻƳǇŀƴȅ ŎƻǳƭŘΣ ƛƴ ǘƘŜƻǊȅΣ Ǌǳƴ ŀƴ {w ǘƻ άǎǳǇǇƻǊǘέ ƛǘǎ Ƴŀƛƴ ōǳǎƛƴŜǎǎ 
(suggesting that a client and operator could be two entirely unaffiliated legal entities, 
so long as the contractual relationship between them is exclusive). 

 

Meeting with Mr. Baitul Ikhwan, Head of the Legal Division of the Directorate 
General of Railways, Ministry of Transportation - Karsa Building, 2nd Floor, 30 May 
2011 

Mr. Baitul Ikhwan, Mr. Rusno (Legal Section, Directorate General of Railways), Ms. 
Mariana (Legal Section, Directorate General of Railways), Mr. Darwin Djajawinata 
(Ministry of Transportation), Guy Des Rosiers, Benny Bernarto, Efi Novara, Asenar, 
Shirley M. Oroh, David Lupton  

The meeting was opened by the consultant team explaining that, following the first 
Focus Group Discussion (FGD) held on 20 Mary 2011, the next step would be to 
establish a working group consisting of representatives from various ministries as well 
as from the private sector.  
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Mr. Baitul stated that he welcomed the proposals from the consultant team and that 
his team would study the proposals. He added that actually his legal division was 
currently preparing a draft ministerial regulation on Special Railways (SR). It is 
understood by the consultant team that the draft mentioned by Mr. Baitul as being 
prepared by his team is different from the draft provided to the IndII team dated 
November 2010. However, the team was informed by Mr. Baitul that at this stage the 
draft could not yet be shared as his team was still collecting comments from various 
parties. 

In relation to the draft regulations prepared by the consultant team which were 
presented during the first FGD on 20 May 2011, Mr. Baitul said that they would review 
the proposed drafts and to the extent possible would combine the proposals with the 
draft ministerial regulation that he and his team were currently working on.   

The consultant team then explained to Mr. Baitul regarding the main key issues and 
proposals provided in the proposals prepared by the consultant team, among others, 
the consortium, SR Proponent concept and the point-to-point rule. Mr. Baitul and his 
team seemed to generally accept the proposed SR Proponent and consortium concept 
as well as the proposal that the holder of the in-principle permit (ie the SR proponent) 
could appoint/use a differrent entity as the holder of the construction and operating 
licenses so long as a certain relationship and means of control was established 
between the holder of the in-principle permit and the holder of the construction and 
operating licenses. In relation to the point-to-point rule, the case of PT BATR was given 
as an example by Mr. Baitul that he was generally of the same view  and he explained 
that they were also considering the possibility of allowing  the SR (in the case of PT 
BATR) to also serve the interests of the affiliated company of PT Bukit Asam. 
Nevertheless, Mr. Baitul also emphasized that there needed to be a certain limitation 
as to the point-to-Ǉƻƛƴǘ ǊǳƭŜΣ ōǳǘ ǘƘŜȅ ǿƻǳƭŘ ŎŜǊǘŀƛƴƭȅ ŎƻƴǎƛŘŜǊ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳΩǎ 
drafts. He pointed out the history of SRs, which were mainly used previously in sugar 
plantations and thus served only limited areas.  

In respect of the issue of interconnection, Mr. Baitul explained the different views 
within the Ministry of Transportation regarding the status of an SR if it interconnects 
with a PR. The first view (which seems to be endorsed by Mr. Baitul) was that the SR 
would remain an SR.  However, its operation would be subject to the regulations on 
PRs. The second view was that in the event of interconnection (between an SR and a 
PR) the SR would become a PR.  

On the proposed amendments to the Government Regulations, Mr. Baitul in general 
supported the idea, but felt that the process will take some time. He explained the 
difficulties encountered in developing the regulation on SRs and pointed out that to 
date the ministry had issued approximately 39 ministerial regulations, but none of 
them were related to SRs.  

Finally, Mr. Baitul appreciated the involvement of and proposals provided by the 
consultant team and said that he and his team would study and consider the proposals. 
He pointed out that he was well aware of the problems currently faced by investors as 
he has also been involved in intensive discussions with the relevant investors.  In this 
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regaǊŘΣ ƘŜ ŜȄǇŜŎǘŜŘ ǘƘŀǘ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳ ŎƻǳƭŘ ŎƻƳŜ ǳǇ ǿƛǘƘ ƴŜǿ ŀƴŘ ΨŦǊŜǎƘΩ 
ideas that can effectively and widely address all the issues related to SRs, not just 
dealing with the specific issues encountered by certain investors.    

Mr. Baitul closed the discussion with a message that his team would be happy to have 
subsequent discussions with the consultant team on the draft regulations. 

 

Meeting with MEC - Aston Kuningan Apartment, 31 May 2011 

Mezra Esa (MEC, VP Development), Rafael Hari Wijayanto (MEC General Manager - 
Legal), Guy Des Rosiers, Asenar, Benny Bernarto 

!ǘ 5DwΩǎ ǊŜǉǳŜǎǘΣ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳ ƳŜǘ ǿƛǘƘ a9/ ƻƴ ом aŀȅ нлмм ŦƻǊ ŀŘŘƛǘƛƻƴŀƭ 
feedback on the drafts presented during the first Focus Group Discussion (FGD). 

Mr. Mezra said that MEC is generally happy with the drafts. He pointed out, however, 
the necessity to liaise with other ministries to ensure the effective implementation of 
the proposed draft regulation. The given example which seemed to be their main 
concern is the regulation of the Ministry of Energy and Mineral Resources (MEMR) 
restricted the use of affiliated company in providing services to holders of mining 
license (IUP). In addition, Mr. Hari also suggested we coordinate with the Ministry of 
Law and Human Rights (MOLHR) as approval from the MOLHR is required in respect of 
changing and/or determining the purposes and objectives of a limited liability 
company. This relates to the line of business of the holder of the SR operating permit.  

During the meeting, Mr. Mezra also presented some suggestions from MEC relating in 
particular to the definition of control, and asking that the term specifically refer to 
ΨŘƛǊŜŎǘ ŀƴŘ ƛƴŘƛǊŜŎǘΩ ŎƻƴǘǊƻƭΦ a9/ ƛǎ ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƴǘŜǊŜǎǘŜŘ ƛƴ ǘƘŜ ƛŘŜŀ ƻŦ ŀ ŎƻƴǎƻǊǘƛǳƳ 
as the SR proponent, as it appears that MEC intends, in the future, to have the SR serve 
other affiliated companies.  

When asked about their view relating to the status of assets of SR following the 
expiration of its license (including if the assets were to be assigned to the government 
with or without compensation), Mr. Mezra said that currently MEC does not have any 
particular view and should be flexible, so long as the requirement relating to the status 
of the assets is stipulated in the beginning of the project. This way, MEC should be able 
to prepare and adjust their plan relating to the SR to accommodate the relevant 
situation. However, Mr. Mezra added that a distinction might be made between the 
underlying land rights (which will still have value at the end of the term) and the 
railway assets. 

In relation to the land acquisition process, Mr. Hari and Mr. Mezra admitted that 
private one-on-one negotiations with landowners can sometimes be difficult. With 
regard to the requirement to provide evidence of 10% of land as a requirement to 
obtain the construction license, Mr. Mezra believes that 10% is sufficient.  
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With respect to interconnection, MEC raised the issue of whether an SR proponent 
ŎƻǳƭŘ ƻōǘŀƛƴ ŀ ǇŜǊƳƛǘ ǘƻ ŎƻƴǎǘǊǳŎǘ ŀ ǎƛŘƛƴƎ ŀƴŘ ƳŀƪŜ ǳǎŜ ƻŦ ŀƴƻǘƘŜǊ ǇŀǊǘȅΩǎ ǊƻƭƭƛƴƎ 
stock. The consultant team explained that, within the framework of the draft Permen, 
the SR licensee is required to obtain both a construction permit as well as an operating 
permit. As a practical matter, however, the essential obligations of the licensee under 
the operating permit could be to maintain and operate the infrastructure (i.e., the 
ǎƛŘƛƴƎύΣ ǿƘƛƭŜ ƳŀƪƛƴƎ ǳǎŜ ƻŦ ŀƴƻǘƘŜǊ ƻǇŜǊŀǘƻǊΩǎ ǊƻƭƭƛƴƎ ǎǘƻŎƪ ǇǳǊǎǳŀƴǘ ǘƻ ŀƴ 
interconnection agreement approved by MoT. 

Lastly, the consultant team suggested that MEC check with its lenders as to any 
requirements relating to the timeframe for obtaining the operating permit following 
the issuance of the construction permit. Mr. Mezra agreed to check, and was further 
informed by the consultant team that the current proposed draft already contains a 
ǇǊƻǾƛǎƛƻƴ ǘƘŀǘ ǿƻǳƭŘ ŜƴŀōƭŜ ǘƘŜ ƘƻƭŘŜǊ ƻŦ ŀ ŎƻƴǎǘǊǳŎǘƛƻƴ ƭƛŎŜƴǎŜ ǘƻ ΨǇǊŜ-ǉǳŀƭƛŦȅΩ ƛǘǎŜƭŦ ŀǎ 
holder of the operation license, subject to the fulfillment of specific conditions.  

 

Meeting with the Ministry of Agriculture - Legal Division of the Ministry of 
Agriculture, Jl Harsono RM no 3 Ragunan, Jakarta Selatan Building A, 5th floor, 6 June 
2011 

Suharyanto (Head of Legal Bureau), Pujianto Ramlan, Novianto, Guy Des Rosiers, 
Shirley M. Oroh, Benny Bernarto. 

The consultant team met with the Ministry of Agriculture for feedback on the drafts 
presented during the first Focus Group Discussion (FGD). 

Mr. Suharyanto explained that in the agricultural sector the common and preferred 
method of transportation is using public roads. The reason for this is that using public 
roads is affordable for small scale farmers (which the majority of Indonesian farmers 
are). Nevertheless, the Ministry of Agriculture was interested in knowing more about 
the SR concept and whether it could be used for transporting agricultural products.  

Mr. Suharyanto pointed out certain difficulties in using SR for transporting agricultural 
products and livestock. The first difficulty is the land acquisition process for the railway, 
in particular on the island of Java. It is also the case that in Java most agricultural 
businesses are small scale businesses and therefore the SR concept may not be 
workable for small scale farmers as the cost would be too high for them. He added that 
for agricultural and livestock products there is only a limited number of points of entry 
and departure for the required quarantine. A special port used by a mining company 
may not be approved by the Ministry of Agriculture as a point of entry or departure for 
agricultural and livestock products. There is also an issue of contamination if 
agricultural products and/or livestock are transported together with other products 
such as coal. The Ministry imposes certain requirements in relation to the 
transportation of livestock and certain agricultural products.  
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In relation to the land acquisition process, Mr. Suharyanto and his team pointed out 
that in developing SR, the operator should take into account Law No. 41 of 2009 
regarding the Protection of Sustainable Food Agricultural Land. The law provides that 
land which has been determined to be Sustainable Food Agricultural Land is protected 
and its function may not be changed. The only exception is when it comes to the public 
interest. For the public interest, the function of Sustainable Food Agricultural Land can 
be changed under the prevailing laws and regulations. Government Regulation No. 1 of 
2011 regarding the Determination and Change of Function of Sustainable Food 
!ƎǊƛŎǳƭǘǳǊŀƭ [ŀƴŘ όάGR 1/2011έύ ŀǎ ǘƘŜ ƛƳǇƭŜƳŜƴǘƛƴƎ ǊŜƎǳƭŀǘƛƻƴ ƻŦ [ŀǿ bƻΦ пмκнллфΣ 
allows a change of function for land procurement for the public interest.  

 

Meeting with MEMR (7th floor Jl Merdeka Selatan no 18, Jakarta Pusat) ς 7 June 2011   

Arif Indarto (MEMR), Guy des Rosiers, Benny Bernarto, Asenar 

The consultant team provided explanations to Mr. Arif as to the background and 
purpose of the discussion, as well as background in relation to the special railway 
project in particular, and the involvement of IndII in prior phases.   

Mr. Arif welcomed the idea of establishing SRs particularly for the purpose of 
transporting coal from mining area to a designated destination. He addressed three 
issues of which SR operators should be aware when developing the SR, namely: the 
railway capacity (taking into account the volume of coal to be transported), 
environmental and social issues (he pointed out the necessity to conduct 
environmental analysis), and the issue in relation to protected forests. Mr. Arif further 
stated that the issues that he mentioned required coordination with certain relevant 
authorities and thus he pointed out that the development of SR regulation and its 
implementation should be in coordination with other relevant ministries and 
authorities.  

When asked about the issues regarding affiliation as provided in Permen MEMR 
28/2009 and the issues of the transportation fees (whether such can be considered as 
ŀ Ŏƻǎǘ ŎƻƳǇƻƴŜƴǘ ōȅ ǘƘŜ ƳƛƴƛƴƎ ƭƛŎŜƴǎŜ όL¦tύ ƘƻƭŘŜǊǎ ōŜƛƴƎ ǘƘŜ {wΩǎ ŎƭƛŜƴǘύΣ aǊΦ !ǊƛŦ 
believes that the two issues require coordination with the Directorate General of 
Mineral and Coal as well as coordination with other relevant ministries.   

 

Meeting with MOT (Karya Building, 11th Floor) ς 7 June 2011 

Prasetyo, Israfulhayat, staff of Mr. Baitul, Efi Novara, Suyono Dikun, Guy Des Rosiers, 
Benny Bernarto, Shirley M. Oroh, Asenar 

The consultant team explained the schedule in relation to Phase 3 and the tight 
timeframe for finalization of the draft implementing regulations, including the 
proposed schedules for FGDs and IAWG meetings. Mr. Prasetyo explained the schedule 
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of certain officials of the MOT, and the discussion led to the adjustment of some of the 
proposed schedules. The team further explained the meetings that the team had 
recently had with MEC, ESDM and the Ministry of Agriculture, as well as the proposed 
meetings to be held with PT INKA (Persero), PT Adani Global and BATR.  

The meeting discussed, among other things, issues relating to consortiums, affiliation 
and control. Mr. Israful addressed his suggestion that there should be a limit to the 
number of businesses that could be allowed to form a consortium, as well as the 
number of clients that an SR should be permitted to serve. His suggestion was in the 
event that there is no SR already in existence, then there should be no limitation as to 
the members of the consortium. However, if a special railway has already been 
established, then a limitation should be provided to limit the number of additional 
businesses that may later on join as part of the consortium.  

In relation to the status of special railway at the end of its use, it was suggested by Mr. 
Israful that the assets/infrastructure should be delivered to the government without 
compensation. Otherwise the operation shall be responsible for dismantling the 
infrastructure. The team believed that the draft Permen should provide greater 
flexibility as to the status of the assets, and that the status should be subject to 
discussions between the operator and the relevant authorities a few years before the 
end of the life of the asset (as a SR). It was agreed, however, that the SR should not be 
treated as a concession.  

 

Meeting with PT INKA (Persero) (M&T offices) ς 7June 2011 

Surjanto (GM Business Development); Sigit Sugiarto ST (Business Development 
Division), Guy Des Rosiers, Benny Bernarto, Shirley M. Oroh, Asenar 

PT INKA is in the business of manufacturing railway products and providing 
engineering, trade and maintenance services. As explained by Mr. Surjanto, INKA is 
also looking to expand its business to include integrated provider solutions, the 
purpose of which is to assist businesses that do not want to be directly involved in the 
transportation business, but which require transportation services, including 
construction and financing of transportation infrastructure and facilities. 

Mr. Surjanto explained to the team several projects that INKA is currently involved with 
and/or in the process of discussing with potential clients/partners. The primary issue 
that INKA is facing in developing the structure for the interest of their prospective 
clients is that it is understood that INKA cannot be the holder of the SR operation 
license as the license should be held by the client. The projects that were mentioned by 
Mr. Surjanto are the Bakrie Epicentrum project in which Bakrie intends to install a 1 km 
railway located within the property. The infrastructure in relation to railway will be 
owned by a subsidiary of Bakrie, and INKA will be the proposed operator of the railway. 
Another project is in respect of a palm oil plantation owned by PT Astra Agro Lestari, 
where the owner of the plantation requires an SR to transport the palm oil to its 
processing plant.     
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The team explained that, in its view, INKA may be able to establish a special purpose 
vehicle (SPV), either alone or in a joint venture with the client, and that such SPV could 
serve as the SR operator and license holder. Upon learning of the concept, Mr. Surjanto 
ŦǳǊǘƘŜǊ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ ŘƛŦŦƛŎǳƭǘƛŜǎ ƛƴ ŦƻƭƭƻǿƛƴƎ ǘƘŜ ǘŜŀƳΩǎ ŎƻƴŎŜǇǘ ƛǎ ǘƘŀǘ ǘƘŜ ŎƭƛŜƴǘǎ 
do not want to be involved in the transportation activities at all, and prefer to leave the 
transportation activities to INKA. In addition, according to Mr. Surjanto, it is difficult for 
INKA to establish a subsidiary SPV, as the establishment must first be approved by the 
Minister of BUMN, being the shareholder of INKA. If INKA is to establish more than one 
SPV, each to serve a different client, then Mr. Surjanto predicted that the process of 
obtaining the required approval would be time-consuming and there is no guarantee 
that the approval will eventually be granted. 

 

Meeting with PT Adani Global (M&T offices) ς 8 June 2011 

Ganeshan V (President Director); Satish Yanmandra (GM Railway Proejct), Guy Des 
Rosiers, Benny Bernarto, Shirley M. Oroh  

The meeting began with a presentation of the Adani Group in general and a description 
of their businesses in Indonesia and elsewhere. PT Adani Global at the moment has 
mining blocks in East Kalimantan and South Sumatra. 

PT Adani is planning to build infrastructure to move coal to the vessel, and beyond 
onto the high seas. Thus Special Railway infrastrucǘǳǊŜ ƛǎ ƻƴƭȅ ŀ ǇŀǊǘ ƻŦ t¢ !ŘŀƴƛΩǎ 
overall plan. The future plan is to carry 35 million tons/annum for the next 20 ς 30 
years. At the moment an SPV had been established, PT. Adani Sumsel. The shares are 
98% owned by Adani Global and the remaining 2% are owned by the South Sumatra 
Government.  

They understand the Railway Law of 2007 as being quite flexible and as permitting 
PT.Adani Sumsel to execute its plan as a mining transportation services company, with 
all coal coming exclusively from a single client, namely PT. Bukit Asam. For that reason 
they have acquired a Mining Services Business Permit for Transportation using Railway 
from the South Sumatra Governor. 

As regards the status of the project, PT Adani has entered into a Heads of Agreement 
with PT. Bukit Asam and the South Sumatra Government to serve as the basis for the 
Railway project to transport coal from PT. Bukit Asam in the South Sumatra region. PT 
Adani has also conducted the Feasibility Studies for their 290 KM length Railway. 

They have submitted a request for In-Principle Approval to the Governor in September 
2010, and the application is still pending.  

PT Adani consider that the Special Railway infrastructure should be treated as a private 
asset (not a concession). As to what should happen to the assets after they are no 
longer used for their intended purpose, they oppose any automatic transfer to the 
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government, but would consider a negotiated transfer based on a residual value 
calculation. 

They provided the consultants with copies of their Head of Agreement, Mining Services 
Business Permit, and also an approval from BKPM for the establishment of PT Adani 
Sumsel. 

 

 

Meeting with DGR Legal Division ς 13 June 2011 ς Gedung Karsa 2nd Floor  

Baitul Ihwan ς Head of DGR Legal Division; Prawoto ς Deputy of DGR Legal Division; 
Chusnul (DGR Legal Division); Rizki H. Basuki (DGR Legal Division); Guy Des Rosiers; 
Asenar; Shirley Oroh; and other members of DGR Legal Division staff. 

Pak Prawoto, on behalf of the Legal Division, informed the consultant team of the Legal 
5ƛǾƛǎƛƻƴΩǎ ǾƛŜǿǎ ŀǎ ŦƻƭƭƻǿǎΥ 

1. In respect of who that can operate/develop an SR: 

a. A company which has the main business activity; or 

b. An affiliated company. Affiliated company means a subsidiary company with 
majority shares of more than 50% own by the company being served or a 
company controlled by other company by means of voting rights in general 
meeting of shareholders. 

2. In respect of who can be served by the special railways: 

a. A company which has the main business activity; or 

b. Members of the same corporate Group or affiliated companies which have the 
same main business activity or the same commodity; 

Legal Division disagrees with the concept of consortium, or the idea that an SR can 
serve members of the same corporate group but with different main business 
activities or commodities. 

3. Lƴ ǊŜǎǇŜŎǘ ƻŦ ƭƛƳƛǘŀǘƛƻƴ ƻŦ άƳŀƛƴ ōǳǎƛƴŜǎǎ ŀŎǘƛǾƛǘȅέΥ 

1. Mining services business cannot be considered as main business activity under 
the regulations on railways; 

2. Coal trading business cannot be considered as main business activity under the 
regulations on railways; 

The Legal Division explained that the above views were based on the consideration 
that PP 56/2009 requires a company to have specific area of main business. Mining 
service business and coal trading business do not have any specific area of 
business. The main business activity is also in reference to the elucidation of Article 
161 PP 72/2009 and so far is rather limited to the sectors of coal mining business, 
plantation, and tourism. 
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4. By the closing of the meeting Pak Baitul perceived that this kind of discussion was 
helpful in order to exchange ideas and thoughts thus proposing an intensive 
meeting of one or two days between IndII consultant and DGR Legal Bureau. This 
proposal is also in response to the consultant ǘŜŀƳΩǎ ǊŜǉǳŜǎǘ ǘƻ ǎŜŜ ŀ ŎƻǇȅ ƻŦ ǘƘŜ 
[ŜƎŀƭ 5ƛǾƛǎƛƻƴΩǎ ƻǿƴ tŜǊƳŜƴ 5ǊŀŦǘΣ ǎƻ ǘƘŀǘ ōƻǘƘ ŀǇǇǊƻŀŎƘŜǎ Ŏŀƴ ōŜ ƘŀǊƳƻƴƛȊŜŘΦ 
Such meeting is proposed to take place in part during a weekend to assure full 
concentration and to avoid distractions from the Legal DivisionΩǎ ǊŜƎǳƭŀǊ ǿƻǊƪΦ  

 

Meeting with BATR (BATR Offices, Jakarta) ς 13 June 2011 

Rudiantara, Amir Faisol, Shirley M. Oroh, Guy Des Rosiers 

Mr. Rudiantara provided corporate information regarding BATR, then explained his 
view that the sustainability of the proposed regulatory framework is vital for the 
development of SRs. 

²ƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǘƘŜ ƴŀǘǳǊŜ ƻŦ {wǎΣ aǊΦ wǳŘƛŀƴǘŀǊŀ ŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ ŎƻƴǎǳƭǘƛƴƎ ǘŜŀƳΩǎ 
view that an SR should not be treated as a concession. As regards the proposal for SR 
operator to submit a plan for future use of the assets, Mr. Rudiantara generally agreed 
with the idea, but suggested that such plan be submitted 3 years prior to the intended 
end of the SR operation (instead of 2). 

Mr. Rudiantara also expressed the view that the Permen should make clear that the SR 
operator may charge a fee to the client, as such provision is essential for the successful 
financing of SR projects. 

From a mining law perspective, Mr. Rudiantara did not believe that transportation 
services would fall under the tender requirements of Permen (MEMR) 28/2009. 

 

Meeting with DGR (Karya Building, 11th Floor) ς 14 June 2011 

Retno Sari, Kurniawan Agung, Eddy, Shirley Oroh, Guy Des Rosiers 

The consultant team went over the draft Permen with DGR staff page by page (using an 
overhead projector) and addressed various technical, legal and language questions 
requiring clarification. 

 

Meeting with DGR Legal Division (Novus Hotel) ς 17-18 June 2011  

Bpk. Baitul, Prawoto, Agus, Mariana, Kusno, Efi Novara, Shirley M. Oroh, Asenar, 
Darwin Djajawinate, Benny Bernarto, Guy Des Rosiers 

Opening speech by Bpk. Efi  
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Bpk. Baitul and Bpk. Prawoto delivered their remarks as follows:  

a. Bpk. Baitul stated that the meeting was useful for his department to be able to 
study and consider which proposals from the IndII team can be included in the 
ŘǊŀŦǘ ƻŦ ǘƘŜ aƛƴƛǎǘŜǊƛŀƭ wŜƎǳƭŀǘƛƻƴ όάPermenέύ ŎǳǊǊŜƴǘƭȅ ōŜƛƴƎ ǇǊŜǇŀǊŜŘ ōȅ ǘƘŜ ƭŜƎŀƭ 
division. Bpk. Baitul stated that the draft Permen would be issued by his 
department and thus any proposals from the consultant team to be included in the 
draft Permen must first be understood and accepted by the legal division. 

b. Bpk. Prawoto stated that this discussion should always take into account 
regulations higher in the hierarchy. He also stated that there must be a distinction 
between Public Railways (PR) and Special Railways (SR). This distinction is required 
to prevent a Special Railway being used as a facility for certain parties who wish to 
operate a PR in order to avoid tender requirements.  

The consultant team (Guy and Ms. Shirley) then explained the 6 (six) main constraints 
in a special railway (using a slide presentation delivered to the Working Group 
meeting) and the proposed solutions for the constraints presented during the meeting.  

Bpk. Baitul then stated that these proposals were interesting and it would be good to 
discuss them in further in detail. He then stated that the proposals could be merged 
with concepts from the legal division. For example, in the legal division concept, assets 
are not treated as a concession and it would be very interesting to discuss this matter 
further regarding what will occur to the assets after the expiry of the license.  

Bpk. Prawoto conveyed that a further detailed discussion could take place after the 
lunch break.  

Bpk. Prawoto then stated that in principle he agreed to open the investment. In the 
case of BATR, he stated that a Special Railway can serve a company and its affiliate as 
long as (the company) is the majority shareholder of its affiliate. He further proposed 
with regard to the point-to-point rule that the Special Railway would pass several 
points. The legal division had already prepared a draft which could be shared later. He 
then stated that an amendment to Government Regulation No. 56 of 2009 regarding 
the Operation ƻŦ ŀ wŀƛƭǿŀȅ όάPP 56/2009έύ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǘƘŜ Ǉƻƛƴǘ-to-point rule was 
not yet necessary.  

With regard to interconnection, there were differences regarding the legal basis upon 
which the legal division based the interconnection:  the Railway Law as opposed to 
Article 374 of PP 56/2009.  

With regard to the status of the assets, a special railway is not a concession. Therefore, 
it would need to be discussed whether after the expiry of the operational term the 
assets would be transferred to the government or become a public railway, which were 
the current alternatives available.  

With regard to licensing, the legal division proposed a specific time limit within which 
to issue a license. In the event of any differences with the regional government, the 
difficulty would be to have a discussion with the regional government to resolve the 
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differences. (Thus it would be necessary) to grant authority to the regional 
government. 

With regard to the interconnection, it could change its status to become a public 
railway. However, this was still being discussed internally by the Ministry of 
Transportation due to a conceptual difference.  

Further, initially Special Railways were available, but only in specific areas ς this 
concept has been adopted as the basis for the legal ŘƛǾƛǎƛƻƴΩǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴΦ  

Discussion: 

With regard to the Legal Entity ς the participants had no issues with proposals 1 and 2 
of slide 20 ς point 2 being similar to the current case. With regard to point 3 (i.e., 
possibility of using an unaffiliated operŀǘƻǊύΣ ƛǘ ƛǎ ǎƛƳƛƭŀǊ ƛƴ ǘƘŜ ƭŜƎŀƭ ŘƛǾƛǎƛƻƴΩǎ ǾƛŜǿ ǘƻ ŀ 
Public Railway where a Public Railway can cooperate with other parties for its 
operation and maintenance.  

With regard to Article 5 ς a certain business entity is a business entity which has a 
business not outside its main business.  

Lƴ .ǇƪΦ tǊŀǿƻǘƻΩǎ ǾƛŜǿΣ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ !ǊǘƛŎƭŜ оо όмύΣ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŀ ōǳǎƛƴŜǎǎ Ŝƴǘƛǘȅ 
is different from the definition under Article 1(10). ς Note that the capitalized terms 
have different meanings. The definition of a business entity is a business entity which 
has a main business (and not a business entity outside the business entity which has 
the main business).  

Lƴ .!¢wΩǎ ŎŀǎŜΣ ƛǘ ƛǎ ǇƻǎǎƛōƭŜ ǘƻ ƛƴǘŜǊǇǊŜǘ ǘƘŀǘ ǘƘŜ ŎŀǎŜ ŘƻŜǎ ƴƻǘ Ŧŀƭƭ ǳƴŘŜǊ !ǊǘƛŎƭŜǎ р όоύ 
and 33 (1) but under a policy. There must be a connection between the client and the 
operator in relation to the main business. If it is based only on a contract/agreement, 
there will be a lack of connection.  With regard to a public railway, entering into an 
agreement with any other parties is not an issue.  

Bpk. Prawoto also said that the definition under Articles 5(3) and 33(1) is a business 
entity with the same main business and the same business entity.  Basically the 
intention of the Railway Law is that the same business entity would be acting as the 
client and the operator. Therefore, only two licenses would be required compared to a 
Public Railway.  

In principle, the license holder can cooperate with another party in its operation and 
maintenance. However, the responsibility will be fully that of the license holder.   

Initially, BATR was given to PT BA due to financing difficulties and therefore PT BA 
requested that the in-principle approval be transferred to PT BA. It was not possible to 
transfer the license, therefore the Ministry of Transportation issued a new license to 
BATR and revoked the license which had been issued to PT BA. However, the in-
principle approval, construction license and operating license were issued to one entity 
due to the transfer of licenses (if the in-principle approval was issued to the client first). 
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The Status of Assets 

In principle, an agreement had been reached that the Special Railway would not be 
treated as a concession. The matter that needed further discussion was the status of 
the assets after the expiry of the operating license.  

Bpk. Baitul stated that no agreement had been reached on the steps to be taken. There 
ǿŀǎ ŀƴ ƛŘŜŀ ǘƘŀǘ ǘƘŜ ƭƛŎŜƴǎŜǎ ǿƻǳƭŘ ōŜ ƛǎǎǳŜŘ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ƳƛƴŜΩǎ ǇŜǊƛƻŘ ƻŦ 
production (in the case of a mining company). When mining production ends, the 
license also expires.  

The status of the assets was still being discussed, the ideas available included (among 
others) that the asset would be taken over or the government would play a role in this 
matter. According to Bpk. Prawoto, the Special Railway was possibly not regulated 
under presidential regulation 67/2005 and he agreed that it was not a concession. If 
any agreement was entered into by the Government as proposed, the government 
would likely object, especially in relation to the budget. Another possibility was that 
the assets/infrastructure could be auctioned off by the Government and the winner 
would be required to pay compensation. The Government could also assign KAI to 
engage in activities as a Public Railway. Regardless of the above proposal, Bpk. Prawoto 
assured the meeting that if the government had to pay a certain amount of money and 
considering that the price would possibly be high, the government would object.  

Bpk. Darwin stated that there were two alternatives in this matter. The first alternative 
was that the operation would be suspended or transferred to the government if the 
license expired. In the event its operation was transferred to the government, the 
terms and conditions regarding the transfer, including with regard to the residual 
value, would have to be specified. After being transferred, the Government would hold 
an auction and the winner would have to pay compensation to the owner of the 
Special Railway.  

The consultant team stated that the team had obtained feedback from the 
stakeholders who felt that it would be difficult to predict future conditions in 20 to 30 
years time and therefore it was important to implement a flexible regulation based on 
clear basic principles. If the regulation is too rigid (e.g., government takes over the 
assets in all cases), the government may be burdened with assets which are no longer 
in good condition. In relation to this, the cases of INKA and Bakrie (where the SR is 
expected to operate only within the boundaries of privately owned land) provided 
clear examples why flexibility is needed.  

Another issue to consider other than the asset value is the value of the underlying land, 
which will still be worth something even if the railway itself has little or no residual 
value.  

According to Bpk. Prawoto, the assets were supposed to be still in good condition due 
ǘƻ ǘƘŜ ƻǇŜǊŀǘƻǊΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǇŜǊŦƻǊƳ ƳŀƛƴǘŜƴŀƴŎŜ ŀƴŘ ŎƻƴǎŜǉǳŜƴǘƭȅ ǇŜǊƛƻŘƛŎŀƭ 
inspections of the assets would be conducted. He further stated that the Permen may 
set out options with regard to the status of the assets. 
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Bpk Darwin then raised the following two questions with regard to the transfer of 
assets:  

 would the government be obliged to pay the maintenance costs if the assets were  
transferred to the government? and  

 after the  assets are delivered to the government, would they automatically be 
recorded as  government assets by the state treasury? 

Bpk. Prawoto also stated that with regard to the land title it was not clear what kind of 
land title would be granted by the land office; whether it would be right to manage 
(hak pengelolaan) or a right to use (hak guna bangunan) and this issue would need to 
be discussed further with the land office. Further in the discussion on the draft land 
law, the idea of restricting the area was put forward. However, the Ministry of 
Transportation had suggested removing the restriction for a railway. 

The consultant team then showed Article 28 of their draft Permen, and the legal 
division, after reviewing the draft, agreed in principle with the general rule proposed 
όƛΦŜΦΣ ǘƘŀǘ ǿƛǘƘƛƴ о ȅŜŀǊǎ ƻŦ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ {w ŎƭƛŜƴǘΩǎ ǳǎŜ ƻŦ ǘƘŜ ŀǎǎŜǘǎΣ ǘƘŜ ƻǇŜǊŀǘƻǊ 
would propose a plan to the issuing authority, and the parties would then consider and 
negotiate what to do with the assets. The plan would be subject to approval by the 
issuing authority, with the only condition that any transfer of the assets should be 
based on fair compensation in accordance with prevailing laws).  

Licensing 

Bpk. Baitul stated that the regulation would set out the time period required to issue a 
license and by when the license would be deemed approved. The Ministry of 
Transportation has programmed the simplification of licensing related to 
transportation.   

Bpk. Prawoto also stated that if the license was deemed to have been approved by the 
expiry of the time limit, the investor could take the next legal steps and commence 
activities, such as construction or operation. The Government would then have no 
grounds for accusing the investor of violating the law.  

If track was extended to go across regencies, it would be under the authority of the 
governor.  

The consultant team then described the proposal under Article 26 of the draft Permen 
with regard to conducting a prequalification to obtain an operating license. According 
to Bpk. Baitul, if an in-principle license has been issued, a construction and operating 
license will also be issued subject to satisfying the requirements. In the event some 
items remain uncompleted, they can be corrected or completed later. Bpk. Prawoto 
confirmed this and there were therefore no concerns on this matter.  

Given the explanation provided to the team, the team was of the view that the 
prequalification proposal might not be required.   



 

DEVELOPMENT OF SPECIAL RAILWAY 
REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT 

 

103 
 

 

ANNEXES 

Coordination between Government Agencies  

The main issue in this matter was the restriction regarding affiliates under Minister of 
Energy and Mineral Resources Regulation No. 28 of 2009. This issue needed to be 
coordinated further with the Ministry of Energy and Mineral Resources, especially with 
the Directorate General of Minerals, Coal and Geothermal Resources.  

Bpk. Prawoto responded to a question from the private investors regarding what kinds 
of goods could be carried by a Special Railway. According ǘƻ ƘƛƳΣ ǘƘŜ ƭŜƎŀƭ ŘƛǾƛǎƛƻƴΩǎ 
concept as set out in the draft Permen listed the following goods as freight to be 
carried: (i) production goods; (ii) raw materials; (iii) equipment and manpower. The 
consultant team also suggested that if possible, there should be no restriction on the 
goods that can be carried as long as they are related to the main business. The legal 
division agreed with this suggestion.  

Bpk. Baitul stated that the social issues arising from this matter were that the 
community living near the railway would suffer such impacts as air and noise pollution. 
These impacts needed to be considered, although according to the consultant team, 
these impacts were inevitable. Bpk. Prawoto also stated that the PP obliges a Special 
Railway to serve the public interest in the event of an emergency. However, according 
to the consultant team, if it is necessary to add provisions with regard to a Special 
wŀƛƭǿŀȅΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǎŜǊǾŜ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘ ƛŦ ǘƘŜǊŜ ŀǊŜ ƴƻ ǇǳōƭƛŎ ǎŜǊǾƛŎŜǎΣ ǘƘŜ tt 
would need to be amended.  

June 18 Session 

Bpk. Efi addressed the following issues that needed to be discussed in the working 
group meeting:  

 In relation to the resolution of disputes, the consultant team stated that the 

dispute resolution method should be determined between the parties under a 

contract, since a Special Railway is not a concession. With regard to a possible 

dispute between the operator and the Directorate General of Railways/Ministry of 

Transportation, a provision on the applicable sanctions in the event of a violation of 

the regulation could be included. Bpk. Prawoto supported the suggestion proposed 

by the consultant team, even though, according to him, in the event of a violation, 

the Railway Law provided the Government the right to impose administrative 

ǎŀƴŎǘƛƻƴǎΦ .ŀǎƛŎŀƭƭȅΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǾƻƭǾŜƳŜƴǘ ǿƻǳƭŘ ƻƴƭȅ ōŜ ǘƘŀǘ ƻŦ ǘƘŜ 

coordinator, if necessary.  

 In the event construction is suspended, the Government will only revoke the 
license. The asset will still be managed by the developer. The development of 
Special Railways is not in the national master plan and thus will not interfere with 
development under the master plan. The Special Railway will be the private 
ƛƴǾŜǎǘƻǊΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΦ CǳǊǘƘŜǊΣ ǘƻ ǇǊŜǾŜƴǘ ǘƘŜ ǇǊƻƧŜŎǘ ōŜƛƴƎ ŀōŀƴŘƻƴŜŘΣ ōƻǘƘ ǘƘŜ 
consultant team and the legal division team suggested that a review of its 
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economic feasibility and financial ability of the SR client must be included as part of 
the in-principle licensing approval process. 

 In relation to the question raised by BKPM regarding the foreign shareholding 
composition, the consultant team suggested that it did not need to be regulated 
under the draft Permen since it was already covered under the regulations on 
investment. Bpk. Baitul supported this proposal.  

Miscellaneous  

²ƛǘƘ ǊŜƎŀǊŘ ǘƻ ǇŜƻǇƭŜΩǎ ƳƛƴƛƴƎΣ ŀ ǇƻǎǎƛōƭŜ ƛǎǎǳŜ ǿŀǎ ǊŀƛǎŜŘ ōȅ ǇŜƻǇƭŜΩǎ ƳƛƴƛƴƎ ŀƴŘ 
needed to be considered.  

The draft Permen provided by the legal division did not regulate the interconnection, 
ƻƴƭȅ ΩŎƻƴƴŜŎǘƛƻƴΩΦ 

In drafting the Permen, the team should refer to Law No. 10 of 2004.  

Restrictions with regard to Affiliates 

With regard to the restriction on the types of goods that may be transported in the 
event subsidiaries have different business activities,Bpk. Baitul stated that currently in 
general only one type of good was considered. For example, agricultural goods cannot 
be combined with coal.  

With regard to whether the proponent concept was acceptable, Bpk. Baitul understood 
this concept, but did not think it was necessary. Bpk. Prawoto reiterated that this 
proposal was similar to a Public Railway.Bpk. Baitul further stated that the proposal 
from the consultant team and the process involved including in relation to a tender 
were not regulated under the Permen. (The tender procedure and appointment would 
not be regulated under the Permen) 

Bpk. Baitul stated that with regard to the licensing procedure in relation to the 
proposal regarding prequalification proposed by the consultant team, during 
construction the Government had an obligation to conduct periodic monitoring to 
ensure that the construction met the required technical specifications. 

The consultant team then showed the legal division a table summarizing the results of 
ŘƛǎŎǳǎǎƛƻƴǎ ǎƻ ŦŀǊΣ ŀƴŘ ǎǘŀǘƛƴƎ ǘƘŜ ǇŀǊǘƛŜǎΩ ǾƛŜǿǎ ƻƴ ǘƘŜ ƪŜȅ ŀǎǇŜŎǘǎ ƻŦ ǘƘŜ ŘǊŀŦǘ 
Permen. The parties went over the table item by item to confirm the positions of each 
party with respect to each of the points listed.   

Lƴ .ǇƪΦ 9ŦƛΩǎ ŎƭƻǎƛƴƎ ǊŜƳŀǊƪǎ ƘŜ ǎǘŀǘŜŘ  ǘƘŀǘΣ ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ  tƘŀǎŜ о ǿƻǳƭŘ ŜƴŘ 
this June, but the Government had allowed the IndII program to be extended for a 
further 4 years. 

Bpk. Baitul conveyed a positive response regarding this meeting and expressed his 
gratitude for the good proposals from IndII. The legal division was to submit a report to 
the Director General, the Director and the relevant authority so they can make 



 

DEVELOPMENT OF SPECIAL RAILWAY 
REGULATIONS (PHASE 3) 
FINAL TECHNICAL REPORT 

 

105 
 

 

ANNEXES 

decisions based on the results of the discussions. The issues discussed in this meeting 
were also to be discussed in the meeting on the finalization of the draft Permen by the 
legal division. The legal division also agreed to share with the consultant team a copy of 
the draft Permen prepared by them.   

 

Meeting with MOT (Karya Building, 11th Floor) ς 23 June 2011 

Prasetyo and his team (including a representative from the DGR Legal Division); Guy 
Des Rosiers, Benny Bernarto, Asenar, Efi Novara, David Lupton 

The consultant team explained the three remaining issues in respect of the discussion 
of the draft Permen, namely the point-to-point rule, interconnection and the definition 
of legal entity. The team explained their view that because the point-to-point rule is 
not stipulated in Railway Law, it should be possible to expand its meaning under PP 
56/2009. The discussion regarding the point-to-point rule further led to a discussion 
ǊŜƎŀǊŘƛƴƎ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǎǳǇǇƻǊǘƛƴƎ ŀǊŜŀΩ ŀƴŘ ǘƘŜ ǾƛŜǿ ƻŦ ǘƘŜ 5Dw ƭŜƎŀƭ ŘƛǾƛǎƛƻƴΦ ¢ƘŜ 
ǘŜŀƳ ŀŘŘǊŜǎǎŜŘ ƛǘǎ ǾƛŜǿ ǘƘŀǘ ŀǎ ǘƘŜ ǘŜǊƳ ΨǎǳǇǇƻǊǘƛƴƎ ŀǊŜŀΩ ƛǎ ƴƻt a defined term under 
UU 23/2007 or even PP 56/2009, there should be no need to provide further 
restrictions in the draft Permen.  

aǊΦ tǊŀǎŜǘȅƻ ƛƴ ƎŜƴŜǊŀƭ Ŏŀƴ ŀŎŎŜǇǘ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳΩǎ ǾƛŜǿΦ bŜǾŜǊǘƘŜƭŜǎǎΣ ƘŜ 
suggested that there should be some form of clear definition provided in the draft 
Permen in regard to the matter, so as to provide certainty.  

In relation to the issue of interconnection between a PR and an SR, Mr. Prasetyo stated 
that interconnection should be made possible, provided that the technical 
requirements applicable to PR can be met by the operator of SR in the event an SR is to 
be interconnected to a PR.  

The team further explained the concept of legal entity and, in particular, the concept of 
ΨŎƻƴǘǊƻƭΩΦ ¢ƘŜ ǘŜŀƳ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ŎƻƴǘǊƻƭ Ŏan be exerted not only through a majority 
of the voting shares of a legal entity, but also through the ability (e.g., by contract) to 
appoint a majority of the members of the board of directors of a company. Mr. 
Prasetyo and his team asked whether the latter is a common accepted concept. The 
team explained that such is a common recognized concept, including under generally 
accepted Indonesian accounting principles.  

 The discussion also touched upon the requirement for SRs to provide public services 
for limited time during emergency or natural disaster. Mr. Prasetyo in particular 
requested that the draft Permen include such provisions, as he believed that this is 
quite important.  

Lastly, the team also explained its view in relation to issues regarding mining licenses, 
and explained that this would require inter-ministerial coordination as there is only so 
much that the draft Permen could cover (as a product of MOT).  
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Meeting of 29 July 2011 with MoT Legal Bureau (Cipta Building, Jakarta) 

Saptandri, Imelda, Efi Novara, Shirley M. Oroh, Benny Bernarto, Darwin Djajawinata, 
Guy Des Rosiers, and additional MoT staff. 

Mr. Saptandri opened the meeting by introducing himself as the new Head of Road 
Transport and Railways Regulations of the Bureau of Legal Affairs and International 
Cooperation.  

Mr. Efi introduced the team and provided Mr. Saptandri with an overview of IndII 
Special Railways program, up to the end of Phase 3 (i.e., preparation of draft ministerial 
regulations and amendments to government regulations together with the Legal 
Division and Directorate General of Railways). From the discussions with several 
government stakeholders, there remained a few outstanding items (notably the point-
to-point rule, the consortium concept, and the interconnection rules) on which the 
Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳΩǎ ǾƛŜǿǎ ŘƛŦŦŜǊŜŘ ŦǊƻƳ ǘƘƻǎŜ ƻŦ 5Dw [ŜƎŀƭ 5ƛǾƛǎƛƻƴΣ ŀƴŘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ 
this brief extension is to further discuss these outstanding point with a view to reaching 
common ground.  

The team explained the point-to-point rule to Mr. Saptandri, with an example. If PT X 
builds a Special Railway for its coal transportation in its main business area and PT A, 
t¢ . ŀƴŘ t¢ / ǊŜǎƛŘŜ ƴŜŀǊ t¢ !Ωǎ Ƴŀƛƴ ōǳǎƛƴŜǎǎ ŀǊŜŀΣ Ŏŀƴ t¢ !Σ t¢ . ŀƴŘ t¢ /  ŀƭǎƻ ǳǎŜ 
t¢ !Ωǎ {ǇŜŎƛŀƭ wŀƛƭǿŀȅ ό{wύΚ Lǎ ƛǘ ŀƭǎƻ Ǉƻǎsible for PT X, PT A, PT B and PT C to establish a 
consortium? 

Mr. Saptandri expressed support for the consortium concept. What mattered to him is 
that the operator of the SR must be a single entity. According to Mr. Saptandri, the 
άǎƛƴƎƭŜ-ƻǇŜǊŀǘƻǊέ ǇǊƛƴŎƛple must be implemented in the SR, so that the responsibility 
for management, maintenance and operations are all under one entity. The operator 
will be assessed and the Minister of Transportation will decide whether the operator 
has met the requirements needed to be the SR operator or not based on the 
assessment result.  

Another point that has not been resolved yet is if, for example, PT X has built and been 
operating the special railway for 10 years, and now PT A, B, and C would like to join and 
ǳǎŜ t¢ !Ωǎ infrastructure, how can these matters be regulated under the draft 
regulation? 

aǊΦ {ŀǇǘŀƴŘǊƛ ŜȄǇǊŜǎǎŜŘ ǘƘŜ ǾƛŜǿ ǘƘŀǘ t¢ · ǎƘƻǳƭŘ ƴƻǘ ǊŜƧŜŎǘ t¢ !Σ .Σ ŀƴŘ /Ωǎ ǊŜǉǳŜǎǘ ǘƻ 
join it and use its infrastructure with due regard for the prevailing Indonesian Anti-
Monopoly Law. However, the parties should determine their rights and obligations and 
obtain approval from the Government, ie the Ministry of Transportation. The 
consultant team pointed out that there may be circumstances where PT X may have 
valid reasons to ǊŜƧŜŎǘ ǘƘŜ ƻǘƘŜǊ ŎƻƳǇŀƴƛŜǎΩ ǊŜǉǳŜǎǘ ǘƻ Ƨƻƛƴ ƛǘ ŀƴŘ ǳǎŜ ƛǘǎ ƛƴŦǊŀǎǘǊǳŎǘǳǊŜ 
όŜΦƎΣ ƛŦ ǘƘŜ ƎƻƻŘǎ ƻǊ ŎƻƳƳƻŘƛǘƛŜǎ ǘƻ ōŜ ǘǊŀƴǎǇƻǊǘŜŘ ŀǊŜ ƴƻǘ ŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ t¢ ·Ωǎ 
ƛƴŦǊŀǎǘǊǳŎǘǳǊŜΣ ƻǊ ƛŦ ǘƘŜ ŀŘŘƛǘƛƻƴŀƭ ǘǊŀŦŦƛŎ ǿƻǳƭŘ ǳƴŘǳƭȅ ŘƛǎǊǳǇǘ t¢ ·Ωǎ ƻǇŜǊŀǘƛƻƴǎύΦ  
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Mr. Saptandri responded that several points need to be determined in the draft 
regulations; what the companies are allowed to do and what obligations they must 
comply with. They also need a recommendation from the Government to join PT X and 
use the existing SR infrastructure. PT X (or if different, its operator) should not reject PT 
!Σ . ŀƴŘ /Ωǎ ǊŜǉǳŜǎǘ ƛŦ ǘƘŜȅ ƳŜŜǘ ǘƘŜ ŎǊƛǘŜǊƛŀ ŀƴŘ ƘŀǾŜ ōŜŜƴ ŀǎǎŜǎǎŜŘ ōȅ ǘƘŜ 
government (if the results of the assessment are good, the government will issue the 
recommendation). If later the operator and the joining companies cannot reach an 
agreement, this will no longer be a concern of the Government. 

¢ƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳ ƴƻǘŜŘ ǘƘŀǘ ǳƴŘŜǊ ǘƘŜ LƴŘLL ǘŜŀƳΩǎ ŘǊŀŦǘ ǊŜƎǳƭŀǘƛƻƴΣ ǘƘŜ 
interconnection agreement between the parties must be submitted to the Government 
for approval, and Mr. Saptandri agreed. 

Mr. Saptandri also expressed the view that SR operators should conduct CSR activities 
for the local community. Passenger transportation may be an option (for example, if 
the SR operates 7 times a week, then companies must provide passenger 
transportation on the SR railway twice a week). Mr. Darwin responded that freight and 
passenger transportation activities were completely different, and this could result in 
conflicting operations plan. He also asked if the passenger transportation would be free 
ƻŦ ŎƘŀǊƎŜΣ ŀǎ ǇŀǊǘ ƻŦ ǘƘŜ ŎƻƳǇŀƴƛŜǎΩ /{wΦ aǊΦ Dǳȅ ŀŘŘŜŘ ǘƘŀǘ ƛŦ ǘƘŜ {w ŎƻǳƭŘ ǘǊŀƴǎǇƻǊǘ 
the general public (not only goods), it would not be different from a public railway. Mr. 
Efi also suggested that the CSR could involve (for instance) building public roads. 

Mr. Saptandri answered that the passenger transportation should not be operated 
commercially. Passengers could be charged for using the SR, but the amount should 
not be significant. He added that in his opinion, passenger transportation could be an 
option; however, as it is mandatory for the companies to conduct CSR activities, this 
concept should be included in the draft regulations. The main principle in 
implementing CSR is that the local communities living near the SR benefit from the 
establishment of the SR. Also to be taken into account is that in this case, CSR would be 
opening up isolated areas.  

He reiterated that private investment should not be restricted by the laws and 
regulations. The important thing in drafting a regulation is that it must not conflict with 
higher laws or regulations. Adding to this comment, Mr. Darwin said that the 
Directorate General of Mineral and Coal has stated that transportation may not 
generally be provided by an affiliated company. This has the potential to create conflict 
between the mining regulations and the draft railway regulations. 

Mr. Guy then added that all matters related to the implementation of the SR must be 
well planned to provide investors and financiers with legal certainty. The companies 
should plan what will be done with the infrastructure, including unused infrastructure 
once the SR is no longer in operation. 

Mr. Saptandri stated that once the SR is no longer in operation, the infrastructures 
could have been used for a number of years and then would no longer be useful. 
Therefore, this should not be a problem so the team should focus on other more 
important issues.  
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Mr. Saptandri closed the meeting with some final remarks. 

 

Meeting of 2 August 2011 with MoT Legal Bureau (IndII Offices, Jakarta) 

Saptandri, Imelda, Efi Novara, Shirley M. Oroh, Benny Bernarto, Darwin Djajawinata, 
Guy Des Rosiers, and additional MoT staff. 

Mr. Efi opened the meeting and asked the team to deliver the presentation. Mr. Benny 
delivered the presentation, starting with the background to the Special Railway (SR), 
and then went straight into the point-to-point rules. Mr. Guy continued the 
ǇǊŜǎŜƴǘŀǘƛƻƴ ōȅ ŜȄǇƭŀƛƴƛƴƎ ǘƘŜ ŘƛŦŦŜǊŜƴŎŜǎ ƛƴ ǘƘŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ άƳŀƛƴ ōǳǎƛƴŜǎǎέ 
between the Legal Division and the IndII team, as well as the interconnection rules. 

Several agreements had been reached by the Legal Division and the IndII team, one of 
ǿƘƛŎƘ ǿŀǎ ǘƘŀǘ DƻǾŜǊƴƳŜƴǘ wŜƎǳƭŀǘƛƻƴǎ bƻǎΦ рс ŀƴŘ тн ƻŦ нллф όάGRέύ ǿƛƭƭ ƴƻǘ ōŜ 
amended. Now, the question was how to implement the point-to-point rule in the new 
aƛƴƛǎǘŜǊƛŀƭ wŜƎǳƭŀǘƛƻƴ όάMRέύΦ  

In response, Mr. Saptandri said that Indonesia has a hierarchy of laws and regulations. 
The IndII team and the Legal Division should be aware that the Ministerial Regulation 
they had prepared should not be in conflict with higher laws and regulations. In the 
railway sector, there are prevailing laws and regulations which are higher than the 
aƛƴƛǎǘŜǊƛŀƭ wŜƎǳƭŀǘƛƻƴΣ ƴŀƳŜƭȅ [ŀǿ bƻΦ но ƻŦ нллт ƻƴ wŀƛƭǿŀȅǎ όάRailway Lawέύ ŀƴŘ 
DƻǾŜǊƴƳŜƴǘ wŜƎǳƭŀǘƛƻƴ bƻΦ рс ƻŦ нллф ƻƴ wŀƛƭǿŀȅ hǇŜǊŀǘƛƻƴǎ όάGR 56έύ ŀƴŘ 
DƻǾŜǊƴƳŜƴǘ wŜƎǳƭŀǘƛƻƴ bƻΦ тн ƻŦ нллф ƻƴ wŀƛƭǿŀȅ ¢ǊŀŦŦƛŎ ŀƴŘ ¢ǊŀƴǎǇƻǊǘŀǘƛƻƴ όάGR 
72έύΦ ¢ƘŜ ǘŜŀƳ ŀƴŘ ǘƘŜ [ŜƎŀƭ 5ƛǾƛǎƛƻƴ Ƴǳǎǘ ƛŘŜƴǘƛŦȅ ŀƴȅ ǇƻǎǎƛōƭŜ ŎƻƴŦƭƛŎǘ ōŜǘǿŜŜƴ ǘƘŜ 
ŘǊŀŦǘ aƛƴƛǎǘŜǊƛŀƭ wŜƎǳƭŀǘƛƻƴ όάMRέύ ŀƴŘ ǘƘŜ wŀƛƭǿŀȅ [ŀǿΣ Dw рс ŀƴŘ Dw тнΦ !ƴȅ 
conflicting provision must be revised and both teams (IndII team and the Legal 
Division) must find the best solution. Both teams also have to identify other things that 
need to be included in the draft MR.  

aǊΦ Dǳȅ ǎŀƛŘ ǘƘŀǘΣ ƛƴ ǘƘŜ Ŏƻƴǎǳƭǘŀƴǘ ǘŜŀƳΩǎ ǾƛŜǿΣ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ LƴŘLL ǇǊƻǇƻǎŀƭ Řƻ 
not conflict with the provisions of Railway Law and the GRs. However, both GRs may 
have different provisions on implementing the Railway Law, and the meaning is not 
always clear. 

Mr. Saptandri then said that he and his staff members were most likely involved in 
implementing policy determined by higher officials, such as the Director General, the 
Deputy Minister or the Secretary General. Once they have determined basic policy for 
this SR, he and his staff members, including the Legal Division, will have to comply and 
prepare the draft regulation according to that policy. 

The following important points regarding the SR need to be explained: 

 The possibility of a joint company operating the SR. 

 Sharing the SR infrastructure. 
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 Simplifying the bureaucracy or the procedure for obtaining a permit. 

 The single responsibility 

 The prohibition against charging commercial tariffs for using the SR 

 Government Intervention  regarding safety procedures 

 The government being allowed to use the SR with certain specifications and 
conditions. 

He added that in the discussions with higher officials, it would be better to address the 
SR policy development issues, rather than the technicalities of the draft regulation. 

Mrs. Shirley stated that IndII team agrees that the MR must not conflict with any higher 
laws or regulations. However, during the discussion with the Legal Division several 
differences in their interpretation of the provisions of the Railway Law and GRs 
surfaced. For example, the Legal Division insisted that a SR can only operate in 4 
business sectors (namely mining, plantations, agriculture and tourism). The IndII team 
proposed that instead of restricting the SR only to those 4 business sectors, the draft 
ǊŜƎǳƭŀǘƛƻƴ ŎƻǳƭŘ ǳǎŜ ǘƘŜ ǘŜǊƳ άƛƴǘŜǊ ŀƭƛŀέΣ ƻǊ άŀƳƻƴƎ ƻǘƘŜǊǎέ ǘƻ ƻǇŜƴ ǳǇ ǘƻ ƻǘƘŜǊ 
business areas not specified in the draft regulation. The Legal Division argued that 
restricting it to 4 business sectors was to provide investors legal certainty. However, on 
the other side, the IndII team felt that this restriction would discourage investors from 
establishing SRs. 

Mr. Saptandri agreed that restricting SR to only 4 business sectors would discourage 
iƴǾŜǎǘƻǊǎΦ IŜ ǊŜƛǘŜǊŀǘŜŘ ǘƘŀǘ άōǳǎƛƴŜǎǎ ƳŀǘǘŜǊǎέ ǎƘƻǳƭŘ ōŜ ƭŜŦǘ ǘƻ ǘƘŜ ŎƻƳǇŀƴƛŜǎ ǘƻ 
decide on, while the government should only take care of the technical aspects.  

Ms. Imelda raised the issue of concessions. She asked what would happen to the 
infrastructure once the SR is no longer in operation, whether the companies would be 
able to sell the infrastructure or not. And what if the SR is built on private land? 

In response, Mr. Saptandri said that the SR assets of could not be sold to other parties. 
If the infrastructure is no longer being used, the government could take it over and 
transfer it to other parties. A change of shareholders in the company owning the SR 
would not be a problem. Even if the SR is built on a private land, the companies cannot 
sell the land to other parties. The rules on this must be rigid, but the implementation 
may be flexible.  

Mr. Saptandri said that the main point is not to cause any negative effect on the public. 
The aspects to be concerned about were the theoretical, philosophical, national 
political and sociological aspects. All parties should take these aspects into account 
when implementing SRs.  

IŜ ŀƭǎƻ ŀǎƪŜŘ ǘƘŜ LƴŘLL ǘŜŀƳ ǘƻ ǎŜǘ ǳǇ ŀ ƳŀǘǊƛȄ ŎƻƳǇŀǊƛƴƎ ǘƘŜ 5DwΩǎ 5ǊŀŦǘ ŀƴŘ ǘƘŜ LƴŘLL 
ǘŜŀƳǎΩ ŘǊŀŦǘΣ ǘƻ ƳŀƪŜ ƛǘ ŜŀǎƛŜǊ ǘƻ ƛŘŜƴǘƛŦȅ ǿhich provisions differ from each other. The 
team agreed and promised to provide a matrix as soon as possible. 
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